
November 6, 2017 
 
SENT VIA FEDEX 
 
The Honorable Jefferson B. Sessions, III 
United States Attorney General 
United States Department of Justice 
950 Pennsylvania Avenue, NW  
Washington, DC 20530-0001 
 
Dear Mr. Attorney General: 
 

We, the undersigned Attorneys General, write to seek your support, assistance, 
and intervention in a vital matter of mutual interest, that is, the potential abuse and 
mismanagement of asbestos bankruptcy trusts.  We ask that you commit United 
States Department of Justice resources to join our efforts to learn more about how 
the asbestos trusts are operating and to ensure that no fraud is being committed. 
 

As you are no doubt aware, the United States Congress adopted section 524(g) 
of the Bankruptcy Code in response to the rapid growth of asbestos litigation.  This 
statute allows defendants in the asbestos tort system to declare bankruptcy and fund 
an asbestos personal injury bankruptcy trust.  The debtor company emerges from 
bankruptcy free of its asbestos-related liabilities, which the trust assumes.  Over 60 
companies have established trusts. 
 

Since 2008, these trusts have paid out $17 billion, yet they are not subject to 
meaningful oversight.  The Government Accountability Office studied the trusts in 
2011 and concluded they operate “without judicial or federal government oversight.”  
As recently as June of this year, the Director of the United States Trustee Program 
testified before the United States House Judiciary Committee that “there is no 
independent policeman, there is no watchdog” for asbestos trusts.  He correctly 
observed that this creates “risks for abuse.” 
 

Until recently, the trusts and the attorneys, who both govern them and file 
claims against them on behalf clients, have avoided even minimal transparency.  In 
the rare instances where courts have compared statements made in trust claim forms 
to the allegations made in the same claimants’ tort cases in court, they have found 
inconsistencies indicative of fraud.  For example, in Garlock Sealing Technologies, a 
federal bankruptcy court found a “startling pattern of misrepresentation” in asbestos 
claims.  The judge concluded that some plaintiffs’ firms engage in “manipulation of 
exposure evidence” and “suppression of evidence” to increase the value of their clients’ 
lawsuits and trust claims. 
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This evidence suggests that the trusts do not scrutinize their claims with 
sufficient rigor.  Their laxity may lead to unnecessary and inappropriate depletion 
through payment of invalid claims, leaving inadequate funds for the compensation of 
legitimately injured individuals.  The lack of rigorous scrutiny and independent 
oversight also raises questions as to whether the trusts and claimants’ attorneys are 
ensuring that state and federal medical assistance programs are being properly 
reimbursed by trust claimants and their attorneys. 
 

For these reasons, we have repeatedly attempted to obtain documents from the 
trusts to enable us to investigate the potential for fraud and abuse.  In 2015, Attorney 
General Brad Schimel of Wisconsin requested documentation from several asbestos 
trusts, which refused to respond to his requests.  More recently, many of the 
undersigned Attorneys General supported civil investigative demands (CIDs) issued 
by Attorney General Sean Reyes of Utah directly to four asbestos trusts.  Those CIDs 
sought information necessary to protect the interests of the citizens of our states, as 
well as the interests of the federal and state governments in connection with potential 
questions surrounding the Medicare Secondary Payer statute.  As you know, anyone 
who receives payments from a third party for medical treatment must reimburse 
Medicare and Medicaid for any payments made by those programs for injury or illness 
which was the basis of the recovery. 
 

The trusts refused to comply with the CIDs, forcing Attorney General Reyes to 
file an action in Utah courts seeking to enforce compliance based on the concern that 
the Utah False Claims Act had been violated.  In that action, the trusts continued to 
fight any disclosure that would provide the states with the information they sought.  
Unfortunately, a Utah trial court recently ruled in favor of the trusts on jurisdictional 
grounds and dismissed the complaint.  While Utah is evaluating an appeal of that 
ruling, the United States Department of Justice has an immediate ability to put an 
end to asbestos trusts’ pattern of obstructionism through its oversight function and 
through the federal False Claims Act. 
 

Like its state counterparts, the federal False Claims Act gives the United 
States Department of Justice an effective tool to police fraud and abuse, including 
misconduct affecting funds ultimately owed to Medicare.  For instance, the False 
Claims Act specifically imposes liability on anyone who “presents, or causes to be 
presented, a false or fraudulent claim.” 31 USC § 3729(a).  In addition, the 
Department’s United States Trustee Program, which is charged with protecting the 
integrity of the bankruptcy system, could immediately move to require disclosures 
from the trusts. 
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As stated by United States Supreme Court Justice Louis Brandeis in 1913, 
“sunshine is said to be the best of disinfectants.”  That is the case here.  Intervention 
by the Department is necessary to guarantee that the law is not being broken to the 
detriment of the federal government, our state governments, and our citizens. 
 

We request the opportunity to discuss this significant issue with you and your 
staff at your earliest convenience.   
 
Sincerely, 
 
 

 
Steve Marshall 
Attorney General of Alabama 
 
 
 

 
Mark Brnovich 
Attorney General of Arizona 
 
 
 

 
Leslie Rutledge 
Attorney General of Arkansas 
 
 
 
 
 
 

 
 

 
Christopher M. Carr 
Attorney General of Georgia 
 
 
 

 
Lawrence G. Wasden 
Attorney General of Idaho 
 
 
 

 
 
 

Derek Schmidt 
Attorney General of Kansas 
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Jeffrey M. Landry 
Attorney General of Louisiana 
 
 

 
Joshua D. Hawley 
Attorney General of Missouri 
 
 

 
 
 
 

Timothy C. Fox 
Attorney General of Montana 
 
 

 
Douglas J. Peterson 
Attorney General of Nebraska 
 
 

 
 
 
 
 

Adam P. Laxalt 
Attorney General of Nevada 

 
Wayne Stenehjem 
Attorney General of North Dakota 
 
 
 

R. Michael DeWine 
Attorney General of Ohio 
 
 
 
 

 
Mike Hunter 
Attorney General of Oklahoma 
 
 
 

 
Alan M. Wilson 
Attorney General of South Carolina 
 
 
 

 
Marty J. Jackley 
Attorney General of South Dakota 
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W. Kenneth Paxton, Jr. 
Attorney General of Texas 
 
 
 

 
Sean D. Reyes 
Attorney General of Utah 
 
 
 

 
Patrick J. Morrisey 
Attorney General of West Virginia 
 
 
 

 
Brad D. Schimel 
Attorney General of Wisconsin 


	Dear Mr. Attorney General:

