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12 January, 2018 
 
To the Members of the ALI Council re CD1: 
  
We understand that Council Draft 1 of the Restatement of Copyright (CD1) is on the agenda for the January 
Council meeting.  We write to express serious concerns about the nature of the undertaking, the work product 
so far, and the absence of (previously promised) principles as contextual guidance for the participants. If 
unaddressed by the Council, the concerns we and others have identified may jeopardize the credibility of the 
ALI, at least with respect to this project. For the reasons set out below, we ask that the Council take a hard 
look at CD1 and at the concerns that have been raised. If the Council nonetheless decides that the project 
should continue, we further ask that it consider reformulating it as Principles. 
 
We and others have noted that a “Restatement” of an extensively articulated federal statute is unprecedented1 
and, most fundamentally, that there is no good reason to “restate” statutory language.  To date, the work on 
this Restatement project, including the discussions at the three Advisers’ and Members’ Consultative Group 
meetings (in November 2015, November 2016, and December 2017), the first Preliminary Draft (PD1) and its 
successors (PD2 and PD3) and CD1 cumulatively demonstrate the soundness of the concerns of a substantial 
number of Advisers, several of whom have repeatedly questioned the need for and wisdom of the project. 
 
The basic question has been why “restate” such a detailed statute?  As set out in CD1, the Reporters’ approach 
has been to reword the text of the Copyright Act in “black letter” principles, to varying extent tracking the 
actual provisions of the statute.  But the words of a statute are the law; even taking judicial interpretation into 
account, statutory text is authoritative.  If the rewordings do not differ substantively from the Copyright Act, 
what is the point?  Practitioners and courts should, in all cases, rely on the statute, which, of course, Congress 
enacted and binds the courts.  Where the black letter modifies the statutory text, it will only confuse the 
Restatement’s potential users, including judges, lawyers and other readers.  But, if the Restatement’s black letter 
rules also deviate from the statutory text in ways that are substantive, including where the Reporters perhaps 
intend or hope to provide guidance as to how they think the copyright law should develop (but has not so far), 
then that is far more problematic because the Restatement is not “of the law,” but, instead, actually departs 
from the rules and policies that Congress has chosen and that courts must apply. 
 
As the General Counsel of the U.S. Copyright Office cautioned, “Although presented as a Restatement of 
copyright law, the project would appear to be more accurately characterized as a rewriting of the law.”2  An 
Appendix to this letter, comparing statutory text to the CD1’s proposed black letter rules, offers only a few of 
many possible examples of how those principles’ paraphrases of, or glosses on, that text distort the meaning 
and the spirit of the Copyright Act.3  CD1 in some cases omits from the black letter rules important elements 

                                                 
1 The “Restatement” of Copyright is the first ALI attempt to create “black letter” for highly detailed federal statute. The Executive 
Director has frequently cited the Restatement (3d) of Unfair Competition law and to the ongoing Restatement (4th) of the 
Foreign Relations Law of the United States as prior examples.  These comparisons, however, are not entirely pertinent because 
the statutory aspects of these Restatements were but one component of much larger judge-made fields of law, and to a significant 
extent codified judge-made norms.  The starting point for the Restatement (3d) of Unfair Competition remains the common 
law, of which the statute serves as evidence. See the Style Manual, p.8.  
Similarly, the area of foreign sovereign immunity, the ALI’s first effort, in the Restatement 2d in the 1960s, was a classic 
“Restatement” in that there was no statute at the time.  Moreover, in the Restatement 4th of the Foreign Relations Law of the 
U.S. section on sovereign immunity, the black letter often tracks the Foreign Sovereign Immunities Act almost verbatim.  
Departures from the statute seem largely to reflect an attempt in the Restatement’s provisions to address both international 
instruments and U.S. law, and to enable the reader to understand where there are differences between U.S. and international 
norms, a distinction not raised by the Restatement of Copyright..   
2 Letter from Jacqueline Charlesworth, General Counsel and Associate Register of Copyrights to Richard L. Revesz et al, 
(December 1, 2015). 
3 A number of the “Comments” in CD1 are also problematic, but we have focused only on “black letter” for purposes of this 
letter and Appendix. 
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of the statute; elsewhere, CD1 inserts into the black letter words or criteria lacking support in the statute or the 
case law.  The black letter rules and the Reporters’ comments often express the Reporters’ preferences for what 
the law should be, often over the direct objections of numerous Advisers who have commented on the drafts 
in person and in written submissions.  The constant drip, drip of CD1 black letter’s omissions or interpolations 
cumulatively stray from Congress’ wording and intent.  With respect, we ask that the Council should be mindful 
of these concerns as it reviews CD1 and assesses both the progress to date and the future course of the project. 
 
If the ALI chooses to continue with this project, we respectfully suggest that it be reformulated as Principles, 
which could most fruitfully focus on aspects of copyright law for which Congress has not supplied detailed 
rules.  Courts and the public recognize that certain broad areas of copyright law essentially are judge-made. One 
notable example is fair use, where Principles could helpfully synthesize the abundant and not always consistent 
case law. There are other, similar areas for which Congress has not supplied rules, such as the standards for 
originality and the test for substantial similarity in cases of infringement.  Recasting the project as Principles, 
moreover, would provide greater transparency, enabling Advisers’ and Members’ consideration of the reformist 
aspirations that pervade much of CD1 and PD2 and PD3. 
 
Finally, if this project is nonetheless to proceed as a Restatement, at least two overall concerns must be 
addressed.  First, for this (or any) Restatement to be credible, it must be accurate.  Accuracy in regards to a 
Restatement that purports to restate positive statutory law demands nothing other than letter fidelity to the 
text.  CD1, like PD1, PD2 and PD3, fail this test.  We strongly urge that the statutory text supply the “black 
letter.”  Although the Executive Director and Reporters have resisted this approach, Professor Balganesh’s 
letter both explains why importing ALI’s traditional drafting practices to a body of law that is not predominantly 
judge-made is very problematic, and offers a possible roadmap to drafting a Restatement of a detailed statute, 
starting with the actual statutory language.   
 
Second, it is necessary for Advisers and, ultimately, for the readers to have some guidance as to the Reporters’ 
interpretive approaches and predilections.  To this end, from the start, Advisers have asked them to state the 
principles that inform their proposed adaptations of the statutory text.  They have declined to do so, even 
though PD1 advertised, but did not provide, an initial chapter on “General Principles”; when Advisers 
expressed reluctance to work in a contextual vacuum, they were told the principles would be articulated at the 
end of the project.  CD1’s projected table of contents, however, makes no provision for a statement of 
interpretive principles at any point.  The failure to disclose the norms that underlie the drafts’ approach to the 
Copyright Act obscures the philosophies and policy choices behind the many divergences between the statute 
and the black letter rules being proposed.  The “general principles” behind this project should have been fully 
disclosed and debated from the outset. We therefore ask that the Council request that the Reporters propose 
“general principles” for both discussion and consensus before the continuation of the project. 
 
Sincerely, 
Jane C. Ginsburg, Adviser 
June M. Besek, Liason, ABA Section of Intellectual Property4  
Jacqueline Charlesworth, Adviser 
Jeffrey P. Cunard, Adviser 
Janet Fries, Adviser 
  

                                                 
4 These comments are made in her individual capacity and not on behalf of the ABA. 
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Appendix: Partial comparison of CD1 black letter and text of 1976 Copyright Act5 
 
There are many fundamental problems with the Restatement’s statutory paraphrases.  We set out and 
explain the most glaring first. 
 
Black letter 1.01 
 
§ 1.01. Basic Requirements for Federal Copyright Protection 

 
(a)  To qualify for federal copyright protection, a work of authorship as identified  in  § 1.02 

(including derivative works as described in § 1.03 and compilations as described in § 1.04) must: . . . 

17 U.S.C. sec. 102(a) 

(a) Copyright protection subsists, in accordance with this title, . . . 

Observations: CD1’s deviations from statutory text recast copyright as a series of hurdles to 
overcome to obtain protection rather than as a right arising out of creativity.  “Subsists” is an essential 
term, marking a fundamental shift away from prior Copyright Acts, which had conditioned the 
attachment of federal protection upon compliance with statutory formalities.  CD1 instead states that 
a work “qualifies for” copyright if many conditions are met.  While the statute states that the subject 
matter of protection is “original works of authorship fixed in a tangible medium of expression,” and, 
therefore it is true that originality, authorship, and fixation are required for a work to be protected, 
nonetheless, recasting the law as a series of conditions precedent alters the legislative determination 
that federal copyright arises out of creativity.  Thus, by “restating” statutory text, CD1 obscures a key 
legislative choice underlying Congress’ fundamental reforms to the US copyright system in the 1976 
Act and sets the stage for a progressive narrowing of copyright protection.   
 

Black letter, sec. 105 
 
§ 1.05. Fixation 
(a) To qualify for federal copyright protection, a work of authorship must be fixed in a tangible 
medium of expression by or under the authority of the work’s author. 
(b) A work is “fixed in a tangible medium of expression” when its embodiment in a material object is 
sufficiently permanent or stable to permit the work to be perceived, reproduced, or otherwise 
communicated for a period of more than transitory duration.  A “period of more than transitory 
duration” is a period that is long enough to allow enjoyment or exploitation of the work’s expressive 
content from the material object after the work is embodied in that material object. 
 
17 USC secs. 102(a), subject matter of copyright; 101, definition of fixation 
 
Sec. 102(a): Copyright protection subsists, in accordance with this title, in original works of authorship 
fixed in any tangible medium of expression, now known or later developed, from which they can be 
perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or 
device. 

                                                 
5 This Appendix highlights the CD1 black letter’s most significant departures from the statutory text; it does not 
address problems in CD1’s synthesis of caselaw in the absence of express statutory norms.   
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Sec. 101: A work is “fixed” in a tangible medium of expression when its embodiment in a copy or 
phonorecord, by or under the authority of the author, is sufficiently permanent or stable to permit it 
to be perceived, reproduced, or otherwise communicated for a period of more than transitory 
duration. A work consisting of sounds, images, or both, that are being transmitted, is “fixed” for 
purposes of this title if a fixation of the work is being made simultaneously with its transmission. 
 
Observations:  This provision provoked tremendous controversy at the Advisers’ meetings.  Despite 
detailed and trenchant objections from many Advisers, including the Copyright Office, CD1 does not 
address the concerns raised about omitted statutory text and the insertion of a new requirement.  
Before addressing the problems that result from the rewrite’s omissions of statutory text, we explain 
why CD1’s invented definition of “more than transitory duration” has been so contested.  Advisers 
vigorously criticized the interpolation of the various criteria comprised in the whole-cloth standard 
“long enough to allow enjoyment or exploitation of the work’s expressive content from the material 
object.” For example, Judge Margaret McKeown alerted the drafters that “Use of the word 
‘enjoyment’ adds a positive, subjective element to the test that is not part of the statutory construct” 
and that the insertion of “expressive content” was “unnecessary and confusing” (letter on PD2 sec 
1.05, 7 November 2016).  Both of these interpolations nonetheless remain in CD1. The “exploitation” 
criterion, although softened from the PD1 formulation, still imposes an economic condition on 
protectability that has no foundation in statutory text or judicial interpretation.   
 
Moreover, rather than clarifying the meaning of “more than transitory duration,” the “enjoyment or 
exploitation” criteria introduce confusion and unintended consequences.  For example, if temporary 
copies are created as a necessary step in communicating a work to the public, the work’s “expressive 
content” is arguably being “exploited” “from the material object” from which the work is relayed on 
its way to consumers.  We doubt the drafters intend to treat such non-persistent copies as copyright-
protected works, but the words they devised certainly permit that interpretation.  The black letter 
should not make up standards that do not exist in the statute.   
 
The Reporters’ Nov. 13, 2017 Memorandum to the Council, at p. xiv, acknowledges that the standard 
is not found in the statute, but asserts that it is “consistent with the broader purposes of the Copyright 
Act, that it is likely to provide both guidance to courts and predictability around which parties may 
order their affairs, and that it is unlikely to lead to undesirable consequences.”   On the contrary, as 
our observations and the comments of other Advisers indicate, the Reporters’ proposed standard is 
faithful neither to the text nor the purposes of the Copyright Act, nor are its “unnecessary and 
confusing” interpolations likely to assist courts or promote predictability.  As a result, they increase 
the likelihood of “undesirable consequences” in the application of the fixation requirement. 
 
With respect to black letter § 1.05’s sins of omission, Black letter sec. 1.01 lists as a precondition of 
copyright that the work: “(1) be fixed in a tangible medium of expression under the rule stated in § 
1.05,” but sec. 1.05 does not incorporate the statutory principle that the medium of fixation covers 
“any tangible medium of expression now known or later developed.”  This is another example of how 
the rewrite narrows a universe whose capaciousness Congress explicitly emphasized.  The statutory 
text strives for maximum prospective inclusiveness. By leaving those words out of the black letter, the 
rewrite again mutes the legislative policy choice to foster a broad range of creative expression, 
including in media of fixation inconceivable in 1976.   
 
The black letter of CD1 also omits the statutory rule of fixation simultaneous with live transmission 
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and instead places this statutory provision in comment e.  This choice concerns a distinct substantive 
rule that cannot be inferred from the text that CD1 preserves.  It is not appropriate for CD1 to pick 
and choose which substantive norms belong in the black letter.  Congress has made that choice. 
 
 
Additional divergences from statutory text: 
 
Black letter 1.02 

§ 1.02. Types of Works Protected 
 
Categories of works of authorship recognized to date as protectable under the Copyright Act are . . . 
 

17 U.S.C. sec. 102(a) 

Works of authorship include the following categories: . . .  
 
17 USC sec. 101, definitions 
The terms “including” and “such as” are illustrative and not limitative. 
 
Observations: 1.02’s use of a closed construction (“are”) in the black letter law diverges from the 
clear text and intent behind Section 102(a).  Several pages later, Comment l clarifies the meaning of 
“include.”  This rephrasing of statutory text as black letter creates needless confusion. 
 
Black letter 1.03(a) 
 
§ 1.03. Works Incorporating Preexisting Material: Derivative Works 
(a) A derivative work is a work of authorship that recasts, transforms, or adapts the copyrightable 
expression of one or more preexisting works of authorship 
 
17 U.S.C. sec. 101, definition of a “derivative work” 
 
A “derivative work” is a work based upon one or more preexisting works, such as a translation, musical 
arrangement, dramatization, fictionalization, motion picture version, sound recording, art 
reproduction, abridgment, condensation, or any other form in which a work may be recast, 
transformed, or adapted. A work consisting of editorial revisions, annotations, elaborations, or other 
modifications, which, as a whole, represent an original work of authorship, is a “derivative work”. 
 
Observations: The black letter’s rewrite of the statute narrows the statute’s more open-ended 
formulation and pushes the statutory examples to illustrations. Using the statutory text as the black 
letter would better communicate the meaning and context of the Copyright Act. 
 
Black letter 1.03(c) [also 1.04(c)]: 
 
(c) Copyright protection for a derivative work extends only to the original expression contributed by 
the author of the derivative work, and not to the underlying work or works on which it is based. 
 
17 USC sec. 103(b) 
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(b) The copyright in a compilation or derivative work extends only to the material contributed by the 
author of such work, as distinguished from the preexisting material employed in the work, and does 
not imply any exclusive right in the preexisting material. The copyright in such work is independent 
of, and does not affect or enlarge the scope, duration, ownership, or subsistence of, any copyright 
protection in the preexisting material. 
 
Observations:  The Restatement’s black letter paraphrase is incomplete and less clear than the 
statutory text.  The rewrite omits the principle that the copyright in the new matter does not affect 
the protection, or lack thereof, in the underlying material.  Comment d alludes to this principle, but 
lacks the statute’s clear statement.  Those unfamiliar with the principle – the audience perhaps most 
likely to seek guidance from the Restatement – might miss its significance.  More importantly, the 
black letter should not convey merely the “best of” or “greatest hits” of Congress’ text; the principle, 
and its wording, belong in the black letter. 
 
 
 


