
January 11, 2018 
 
 
Dear ALI Council Members, 
 
We write as ALI members who are actively involved in the Institute’s Restatement of the Law of 
Copyright to offer constructive feedback on the project and suggest important modifications to 
the Restatement of Copyright and future analogous projects (restatements of detailed statutes) 
aimed at fostering the ALI’s mission “to promote the clarification and simplification of the law.” 
 
We begin by recognizing the important role that the ALI’s Restatements have played in the 
American legal landscape. They have served as influential sources for courts, lawyers and law 
students; and have helped to synthesize and reconcile often-conflicting strands of analysis in 
different subject areas. At their inception, the Restatements focused entirely on judge-made 
common law and in the process facilitated the development of a relatively homogenous 
“American common law” despite the existence of variations across individual state laws in 
numerous areas.  
 
With the proliferation of statutory law in myriad legal fields, the need has emerged for expert 
bodies such as the ALI to turn their attention to the interpretation and construction of statutes, 
many of which are highly complex and structurally reliant on judicial clarification through 
individual cases. In this respect, statutes retain a significant common law element. We therefore 
commend the ALI for turning its attention to restating statutory areas of law. Copyright law is a 
complex area that would certainly benefit from greater clarity in its rules and principles. 
 
All the same, we urge the ALI to recognize that its move towards restating copyright law 
(intended be a comprehensive codification) is unprecedented and therefore worthy of significant 
reformulation in its extant methods of synthesis and restatement. Without that reformulation, we 
remain concerned that the task of restating an area of law covered by a statute will engender 
additional confusion and disagreement among courts and jurists, and could thus undermine the 
ALI’s core mission.  
 
In restating copyright law, we submit that it makes sense for the ALI to modify and adapt key 
elements of its traditional restatement initiatives, as follows. 
 
I. The Term “Black-Letter” Is Misleading When Applied to a Statutory Area 
 
We appreciate and understand that the word “black-letter” has a unique meaning within the 
context of the ALI’s projects. The ALI’s Style Manual defines “black-letter” as “a single rule, 
principle, or statement of law or of an integrally related series of rules, principles, or statements” 
and advises that “[w]hether or not the black-letter provisions are intended to constitute a model 
statute, they should be drafted in the form of a codification of the subject in question.” (emphasis 
added). In these highlighted words lies the central problem with formulating “black-letter” 
provisions while restating an area covered by a putatively comprehensive statute. 
 



As applied to a statutory area such as copyright, the term potentially confuses courts, 
practitioners and jurists about the primacy of the statutory text. To the extent that it deviates 
from, synthesizes, or paraphrases the existing statutory text, it could be seen as establishing a 
competing code for copyright. Indeed, some might erroneously read the black-letter text of the 
restatement of copyright as substituting an alternative to the existing statutory language, in the 
vein of the ALI’s “model codes” projects. Perhaps most importantly, it leads to a new problem: 
interpreting the interpretation of the statute. 
 
These difficulties have emerged at the past three meetings of the Advisers’ and Members 
Consultative Group for the copyright restatement and have produced immense disagreement and 
division among project participants. We believe that much of this disagreement distracts from the 
core objectives of the project and can be solved by jettisoning the use of the idea of a non-
statutory “black-letter” provision in the copyright restatement. Without this reorientation, we 
worry that the problem will deteriorate, delay the project, and undermine its overall credibility. 
 
II. The Process of Statutory Interpretation Deserves Greater Attention 
 
There is one fundamental respect in which restating a statutory area differs from prior 
restatements, namely, the need to interpret the language of legislation. Unlike some who believe 
that statutes always have a plain meaning, we see the process of interpreting a statute as 
involving much more than looking to a dictionary; it must instead involve a complex synthesis of 
myriad sources: the text, its legislative history, judicial pronouncements and elucidations, and 
agency interpretations.  Chief Judge Robert Katzmann’s recent book, JUDGING STATUTES (2016), 
illuminates the considerations.  The interpretive process is essential to providing clarity and 
understanding.  We recognize that statutory interpretation can be nuanced and complex.  
Nonetheless, interpretive transparency is essential to ensuring fidelity to legislative intent and 
judicial analysis, explicating the basis for the restatement’s reasoning, and safeguarding the 
objectivity of the ALI’s work product. 
 
We raised this point during the past three annual meetings of the Advisors’ Group and were 
informed that the Council’s directives to the Reporters had not incorporated that aspect, so we 
bring it now to the Council’s attention.  The Council’s consideration of CD1 is thus our first 
opportunity to present this serious concern to the appropriate level within ALI’s governance 
structure.  We urge the Council to incorporate into statutory restatements a basic chapter on 
“interpretive principles.” This chapter should make clear (a) the various sources on which 
restatement purports to rely, (b) their relative importance (which may vary among statutory 
provisions), and (c) the basis for this choice of methodology, which ought to be drawn from 
courts’ jurisprudence in the field. 
 
As currently formulated, the Council Draft does not contain such a statement of interpretive 
principles.  We emphasize the need for this statement/chapter to be formulated prior to 
proceeding to the different substantive areas of the law.  
 
 
 



III. The Restatement of Copyright (and Other Detailed Statutes) Should Employ a More 
Appropriate and Transparent Template 
  
Building on the aforementioned observations, we therefore urge the Council to recommend that 
the Restatement of Copyright adopt a different structure from past restatements of true common 
law domains, one that recognizes both the novelty and importance of restating a statutory field. 
 
Each provision of the restatement should contain four different—but interconnected—levels of 
authority.  
 

1. Statutory Text: The first level of authority should be the actual wording of the statutory 
text. This level should begin with a simple recitation of the relevant statutory provision 
without any embellishment.  
 

2. Interpretation: The second level of authority should be the restatement’s interpretation 
of the statutory text. This can be similar to the current black-letter of the draft, except that 
it should also identify (in brief) the various sources that it is relying on for its 
interpretation. Sometimes the first and second levels will overlap, especially when the 
meaning of the statute is unambiguously clear. 
 

3. Comments: The third level of authority should be the comments offered by the 
restatement on different aspects of the interpretation. This level should embody the 
myriad principles that are captured in the wording of the interpretation and expand on 
them through the use of illustrations.  
 

4. Reporters’ Notes: The fourth level should be the reporters’ notes, a category that, like 
the comments section, is already an established part of the restatement template. 

 
This modification to restating the law is structurally minor but functionally consequential. It 
highlights the primacy of the statute, retains the restatement’s commitment to an interpretive 
approach, and avoids wasting precious time and effort on parts of a detailed statute (such as 
copyright law’s duration provisions) that do not require much, if any, interpretation.   
 
It also addresses a problem that has plagued the Restatement of Copyright project: disputes about 
paraphrasing of statutory provisions to create a parallel body of “black-letter law.”  Much of the 
meeting time and many of the comments thus far have debated whether the Reporters’ 
paraphrases correctly restate statutory text.  Our proposed template largely avoids such 
distracting debates.  The first level of the proposed template presents the statutory text, properly 
emphasizing its primacy and particular, legislatively-enacted, text.  Hence, it provides a 
forthright, transparent, and objective approach to restating detailed statutory provisions.  
Moreover, it will ensure that courts, practitioners, and the public see the statutory text in context 
and directly juxtaposed to the ALI’s interpretation, comments, and notes.  Users can directly, 
easily, and transparently compare the statutory text of the particular provision being analyzed 
with the ALI Interpretation, Comments, and Reporters’ Notes. 
 

* * * 



 
In closing, we would like to reiterate that we see the ALI’s efforts to restate copyright law as a 
promising, although challenging, initiative, which can serve as a valuable template for future 
restatements of statutory areas. We urge the ALI Council to recognize the unprecedented nature 
of this initiative and adapt its time-worn methods, as it has done in the past in expanding its 
range of activities, to this new endeavor. We offer these constructive suggestions in the hope that 
the project will succeed and serve to clarify and simplify U.S. copyright law. 
 
Sincerely, 
 
 
Shyamkrishna Balganesh 
Professor of Law, University of Pennsylvania Law School 
 
Graeme Dinwoodie 
Global Professor of Intellectual Property Law, IIT Chicago-Kent College of Law 
 
Peter S. Menell 
Koret Professor of Law, UC-Berkeley School of Law 
 
David Nimmer 
Of Counsel, Irell & Manella LLP; Professor from Practice, UCLA School of Law 
 
 
 
 
 
 


