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January 4, 2018 

The Council 

American Law Institute 

4025 Chestnut Street 

Philadelphia, PA 19104 

 

Re: Restatement of the Law, Liability Insurance 

Members of the ALI Council: 

You will remember that Reporters Tom Baker and Kyle Logue withdrew the proposed 

Restatement of the Law, Liability Insurance before it was considered for final approval by the 

membership at the last annual meeting.   We believe that the understanding of the members at the 

meeting was that the Reporters would address the many concerns raised by members and that 

another draft would issue containing improvements.  A new draft has indeed issued and, while 

there have been some improvements, the section that has received the most critical attention 

from members, from the legal community at large and from regulators  - proposed § 3 - remains 

flawed as written. 

Preliminary Draft No. 4 - Restatement of the Law, Liability Insurance, released on August 4, 

2017, made very few corrections to § 3, and indeed added new material that misstates existing 

law.  Despite sustained engagement with the Reporters regarding the problems with § 3 by many 

ALI members and concerned nonmembers, the December 4, 2017 Council Draft No. 4 reiterates 

erroneous positions. 

Even if at the upcoming Council meeting you direct the Reporters to correct § 3, history suggests 

that a new draft will not be available far enough in advance of the 2018 Annual Meeting to allow 

careful consideration, or attention to any remaining errors.  

Accordingly, we respectfully request that the Council consider adopting the enclosed Plain 

Meaning § 3.  Plain Meaning § 3 was drafted as an apolitical, neutral and accurate summary of 

the law that complies with the ALI’s Revised Style Manual. 

 



The Council, American Law Institute 

January 4, 2018 

Page 2 

 

For a concise analysis of the problems with Council Draft § 3 and of the advantages of Plain 

Meaning § 3, I have included a “white paper” on the topic.   While the additional signatories to 

this letter collectively endorse Plain Meaning § 3 as superior to Council Draft § 3,  I am the only 

one submitting the white paper.  We did not have time to solicit comments and revisions to the 

white paper, so I did not ask any other ALI members to endorse the white paper. 

We appreciate your careful consideration of Plain Meaning § 3.  We hope that through our 

collective efforts we can achieve our common objective of producing a Restatement of which we 

can all be proud. 

 

Very truly yours, 

 

 

Peter Y. Solmssen 
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Plain Meaning § 3 

 

§ 3. Plain Meaning 

 (1) The plain meaning of an insurance-policy term is the single meaning to which, in 

the context of the entire insurance policy, the language of the term is reasonably susceptible 

when applied to the facts of the claim at issue, without reference to other extrinsic evidence. 

 (2) An insurance-policy term is interpreted according to its plain meaning, if any. A 

term that does not have a plain meaning is interpreted under the rules stated in § 4(2). 

 

Comment: 

 a. The two major approaches to interpretation. The two prominent opposing approaches 

to the interpretation of contracts are the plain meaning rule and the contextual approach. Under 

the plain meaning rule, courts interpret unambiguous contract terms according to their plain 

meaning, and do not permit parties to use extrinsic evidence to try to show ambiguity in a term 

that has a plain meaning. Under the contextual approach, courts allow parties to introduce certain 

evidence regarding the drafting, negotiation, or performance of the contract as part of the process 

of interpreting otherwise-unambiguous contract terms. 

 The debate between these approaches continues in the broader body of law. To the extent 

the common law of liability insurance has given rise to distinct body of law regarding contract 

interpretation, the plain meaning rule is by far the most prominent. Courts in all but a handful of 

states regularly refuse to consider other extrinsic evidence to interpret a liability policy term that 

is unambiguous when applied to the facts of the claim at issue. 

 b. The superiority of the plain meaning rule. This Section follows the plain meaning rule 

for several reasons. First, courts interpreting liability insurance policies overwhelmingly apply 

the plain-meaning rule, with no meaningful recent trend supporting the contextual rule. Second, 

the plain-meaning rule imposes fewer burdens on courts and litigants. Third, a rule that 

encourages parties to use terms that have a plain meaning is preferable to a rule that undermines 

the ability of parties to reduce their agreements to an enforceable writing.  

The plain-meaning rule better promotes the public value of having insurance policies 

communicate a consistent meaning. This is especially important because of the standard-form, 

mass-market nature of many insurance policies. The plain-meaning rule also provides insurers an 
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incentive to draft policies to accurately communicate the intended meaning to judges and other 

non-specialist readers. In addition, the plain-meaning rule allows insurers to insure similar risks 

using standardized policy language with a high degree of confidence that courts will interpret 

and enforce the language uniformly. 

In contrast, in the context of liability insurance, the contextual rule offers little to offset 

the increased burdens it imposes on the litigation process. No available evidence suggests that 

modern liability insurance markets have recurring problems with policies whose plain meaning is 

at odds with the parties’ understanding. Moreover, in minority-rule contextual states, courts that 

consider additional evidence to interpret liability policy terms often do not apply a consistent 

methodology or clearly articulate how such evidence affects their interpretations. Cases in which 

the rule demonstrably makes a difference to the outcome—that is, cases in which a court finds 

that a liability policy term is unambiguous, but alters the meaning with extrinsic evidence—are 

exceedingly rare. Whatever the merits of the contextual rule when interpreting other contracts, in 

practice it appears to add little value to courts’ interpretation of liability insurance policy terms. 

c. The interpretation process. Interpretation presupposes a fixed text to interpret. If the 

parties disagree about what their contract provides, the court may need to resolve this antecedent 

dispute with legal rules regarding contract formation, reformation, and termination. 

The court must also review the facts to which the agreement is to be applied. In the 

liability insurance context, these facts include facts about the underlying claim and facts about 

whether a putative insured otherwise qualifies for coverage. As discussed in § 2, Comment f, the 

court does not at this stage resolve factual disputes, but it does need to determine the range of 

possible facts to which the policy language might be applied. 

Once the terms of the agreement and the relevant claim facts are before it, a court 

following the plain meaning rule examines the disputed term and determines whether the term 

has a single reasonable meaning when applied to the relevant claim facts. A plain meaning court 

does not consider other evidence, though it might consider non-evidentiary legal authorities to 

inform its reasoning. In contrast, a court following a contextual approach might consider 

evidence regarding the parties’ negotiations or a party’s understanding of the term. Such 

evidence is often called “extrinsic evidence” because it is outside the four corners of the parties’ 

agreement. The term “extrinsic evidence” is somewhat imprecise because the claim facts to 

which a contract is applied are also “extrinsic” to the contract, yet all courts consider claim facts. 
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If the term has a single reasonable meaning when applied to the claim facts, that meaning 

controls. If the term has more than one reasonable meaning when applied to the claim facts, the 

court should interpret the term under the rules stated in § 4(2). 

d. Interpretation takes place in the context of the entire policy. The court considers the 

insurance policy as a whole, because other parts of an insurance policy may influence a term’s 

meaning. Policy interpretation should make full use of the language in the entire policy. 

However, insurance policies often include components that evolved along different paths, that 

were included because of judicial interpretations or market understandings, or that reiterate key 

terms. As a result, policies often contain what could seem to be redundant terms. Accordingly, 

while courts should avoid a construction that renders a unique term meaningless, situations do 

arise where two or more terms fulfill overlapping functions. While courts should make 

reasonable efforts to avoid interpretations that create surplusage, reading a term in the context of 

the entire policy does not require giving a term an unnaturally restrictive reading solely because 

it overlaps with another term. 

 

Illustration: 

1. A policy provides coverage for the insured’s liability for “wrongful eviction of 

a person.” The insured is sued for wrongfully evicting a corporation, and the insurer 

denies coverage. In a coverage action, the insured argues that “person” includes both 

natural persons and organizations because statutes and contracts often broadly use the 

term to include both. The insurer points out that in every other policy term that uses the 

word “person” by itself, the word could only logically include a natural person—for 

example, the policy elsewhere refers to “bodily injury to a person hired by the insured.” 

In other contexts, the policy uses the phrase “person or organization” twenty times. 

Although the insured’s proposed meaning of “person” might be reasonable if the policy 

used the word “person” only in the disputed term, the court should accept the insurer’s 

argument and construe the term “person” to unambiguously mean only a natural person. 

Accepting the insured’s meaning would fail to give sufficient weight to the policy’s use 

of the separate terms “person” and “organization” to have different meanings, and would 

unreasonably introduce surplusage to the phrase “person or organization.” 
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e. Interpretation requires applying policy terms to the claim facts at issue. Determining 

whether a policy term has a plain meaning or is ambiguous can only be done when applying the 

term to the claim facts at issue. A term is ambiguous if, when applied to the claim facts, it has a 

reasonable meaning that supports coverage and a reasonable meaning that bars coverage. 

Although courts sometimes describe the process of determining whether a term is 

unambiguous as involving only the policy text, strictly speaking the proper analysis focuses not 

on abstract meaning, but on the term’s meaning when applied to the claim facts. A term that 

seems clear on the face of the policy might be ambiguous when applied to the facts of a 

particular claim, even if the same term is unambiguous when applied to the facts of other claims. 

A court determining whether a policy term should be interpreted to provide coverage for 

a particular judgment or settlement must consider the facts upon which the judgment or 

settlement is based. The court also may have to consider facts concerning other prerequisites to 

coverage, such as facts regarding whether a person not named in the policy who seeks coverage 

as an additional insured is within the policy’s definition of “insured.” Such facts, though outside 

the policy, are part of the interpretation process because they are the facts to which the language 

of the policy must be applied. In contrast, evidence is not admissible if intended to show what a 

policy term means, rather than the facts to which the policy will apply. 

 

Illustrations: 

2. A pedestrian obtains a judgment against a driver who struck her. The driver 

seeks coverage from his auto liability insurer. The driver’s personal auto insurance policy 

form, widely used by the insurer, excludes coverage if the accident occurred while the 

driver’s vehicle “is being used to carry persons or property for a fee.” 

In the coverage action, the court properly considers the facts giving rise to the 

driver’s liability to determine whether the exclusion has a single reasonable meaning 

when applied to the facts of the claim. Undisputed evidence introduced in the coverage 

action establishes that at the time of the accident, the driver was delivering a pizza in the 

course of his employment for a local restaurant. Undisputed evidence also establishes that 

the driver received the same hourly wage regardless of whether he was busing tables or 

delivering pizzas, and that the restaurant did not charge customers a delivery fee. The 

insurer argues that “for a fee” means the driver’s receipt of any compensation, including 
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an hourly wage, and that the exclusion applies. The driver argues that “for a fee” could 

also reasonably be read only to apply to situations in which the driver receives an amount 

specifically for the delivery, such as if he received a payment for each pizza delivered. 

The court determines that the term is ambiguous because the term has two reasonable 

meanings when applied to the facts of the claim for coverage. The exclusion does not 

apply unless, as described in § 4(2), the insurer can offer extrinsic evidence that 

persuades the court that the driver’s meaning is unreasonable. 

3. The next year, another driver hits another pedestrian with his truck. The driver 

is insured by the same insurer as in Illustration 2, using the same policy form. The 

pedestrian obtains a judgment. The driver seeks coverage from the insurer. 

In the coverage action, the insurer introduces undisputed evidence that at the time 

of the accident, the driver was using the truck to move furniture for an acquaintance in 

return for a payment of $100. The insurer argues that “for a fee” includes the driver’s 

receipt of the $100 to transport the furniture, and that the exclusion applies. The driver 

argues that “for a fee” is ambiguous based on the Illustration 2 court’s ruling that the term 

is ambiguous. The court should reject this argument because under any reasonable 

definition, in this claim the driver was transporting furniture “for a fee,” and the term 

unambiguously bars coverage. 

4. Same facts as Illustration 3. The driver proffers an affidavit designed to show 

that when he bought the policy, he expected coverage if he used his truck to make money 

through incidental odd jobs. This evidence is inadmissible to interpret the exclusion 

because it has no bearing on the objective meaning of the term as applied to the claim 

facts, but only offers evidence of one party’s understanding of the policy language. 

 

f. “Latent” ambiguity. Some courts distinguish between “patent” and “latent” ambiguity. 

Generally, a “patent” ambiguity is one that appears on the face of the document without regard to 

any external facts, such as a policy that states in one place that the deductible is $50 and in 

another that the deductible is $100. A “latent” ambiguity is one that only becomes apparent when 

applying the legal instrument to the subject matter with which it deals. For example, a policy 

might mention a specific name when two unrelated entities of that name exist in the real world. 
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Although the policy would appear clear on its face, the ambiguity will become apparent upon 

introduction of evidence showing that the policy could refer to either of two entities. 

Because latent ambiguity becomes apparent when applying policy language to external 

facts, the concept of latent ambiguity is generally consistent with the plain meaning rule, which 

requires courts to consider whether a term has a plain meaning when applied to the facts of the 

claim. In contrast, in the context of liability insurance, latent ambiguity is not ordinarily 

associated with extrinsic evidence about policy negotiation or a party’s understanding of a term. 

Thus, for example, showing that an otherwise-unambiguous term does not accurately convey the 

parties’ intent does not show a latent ambiguity. 

 

Illustrations: 

5. An insurer issues a general liability policy that designates “Acme Products, 123 

Main Street” as an additional insured. Acme Logistics, which has been sued in 

connection with an accident caused by the named insured, requests coverage under the 

policy. The insurer denies coverage. In a coverage action, Acme Logistics introduces 

evidence showing that although Acme Products has several offices in the same city, it has 

never had an office at 123 Main Street, and that Acme Logistics has had an office at that 

address for twenty years. The additional insured term is ambiguous when applied to the 

facts of the claim for coverage because it does not have a single reasonable meaning; 

instead, the policy’s text has an error that becomes evident upon examination of evidence 

regarding the additional insured’s identity, and the term could reasonably be read to refer 

to either of two entities. The court interprets the term under the rules stated in § 4(2). 

6. Same facts as Illustration 5, except that Acme Products and Acme Logistics 

each have an office in the building at 123 Main Street. Acme Logistics proffers evidence 

showing that the insurer and insured intended to name Acme Logistics as the additional 

insured, but mistakenly designated Acme Products, which has no commercial relationship 

with the insured or insurer. The additional insured term is not ambiguous because it has a 

single reasonable meaning when applied to the facts of the claim for coverage, because 

the evidence about the claim for coverage—that is, the evidence concerning what entity 

can be identified as “Acme Products, 123 Main Street”—shows that the text can only be 

reasonably read to describe one entity, Acme Products. The evidence of the parties’ intent 
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to name Acme Logistics in the additional insured term is inadmissible to interpret the 

term. The evidence may be admissible for other purposes, as discussed below. 

 

g. Extrinsic evidence of intent for other purposes. Although extrinsic evidence of the 

negotiating history or of the parties’ intent is not admissible to interpret a term that has a plain 

meaning, it may be admissible for purposes not related to interpretation. For example, evidence 

of what happened during the policy negotiation process may be admissible to support a party’s 

claim for reformation, rescission, waiver, or estoppel. 

h. A reasonable person’s understanding. The plain meaning of a policy term is the 

understanding of the term that an ordinary, reasonable person would have, if that person took the 

time to read all of the relevant parts of the policy in the context of the claim at issue, without 

taking any other circumstances into account. The plain meaning of a term does not vary with the 

level of sophistication or insurance-purchasing experience of the party buying the policy, 

because such policyholder characteristics lie outside the policy being interpreted. Thus, the same 

term should have the same plain meaning in a homeowner’s insurance policy and a general 

liability policy sold to a large organization, unless one policy has another term that changes the 

meaning. The plain meaning of any term is determined from the perspective of the same 

reasonable person, an imaginary being properly understood as a legal construct. 

i. Irrelevant evidence. Courts applying the plain meaning rule generally find the 

following categories of evidence irrelevant to interpreting a policy term that has a plain meaning: 

pre-contractual negotiations, one party’s understanding of the term’s meaning, the parties’ course 

of performance under the policy, the course of dealing between the parties with regard to other 

policies, the “drafting history” of the term, documents and testimony given to insurance 

regulators regarding the term, other versions of the term and other forms of insurance available 

on the market, and expert testimony regarding the interpretation of the term. 

Courts differ on whether these types of evidence should be discoverable before the court 

has determined that the term at issue is ambiguous when applied to the claim facts. Because the 

question of discoverability of evidence implicates civil procedure concerns beyond the scope of 

this Restatement, this Section does not propose a rule governing discovery of such evidence. 

Courts considering whether to compel production of such evidence often consider factors such as 

the strength of a party’s claim that a term is ambiguous, the costs to the producing party or 
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nonparty, the privacy interests of nonparties, the judicial costs of supervising the discovery 

dispute, and the judicial costs of making a legal determination regarding the term’s ambiguity. 

REPORTERS’ NOTE 

a. The two major approaches to interpretation. Examples of opinions in which courts 

refuse to consider extrinsic evidence to interpret an unambiguous liability policy term include: 

Arkansas: Estate of Sodorff v. United S. Assur. Co., 980 F. Supp. 1004, 1009 (W.D. Ark. 1997) 

(“Where no ambiguity is present, contract language is given its plain and ordinary meaning, and 

extrinsic evidence is inadmissible to contradict its terms.”) (rejecting extrinsic evidence 

regarding intended identity of named insured); California: ACL Techs., Inc. v. Northbrook 

Prop. & Cas. Ins. Co., 22 Cal. Rptr. 2d 206, 214 n.39, 217 (Cal. Ct. App. 1993) (“Some 

jurisdictions—but not California—allow extrinsic evidence even where contract terms are 

unambiguous”) (rejecting “drafting history” evidence); Mez Indus., Inc. v. Pac. Nat’l Ins. Co., 90 

Cal. Rptr. 2d 721, 731 n.15 (Cal. Ct. App. 1999) (following ACL Technologies and refusing to 

consider “drafting history”); Colorado: Union Ins. Co. v. Hottenstein, 83 P.3d 1196, 1199 (Colo. 

App. 2003) (“Extrinsic evidence is not admissible until the contract has been found to be 

ambiguous.”) (rejecting argument that discovery was necessary as to insurer’s practice regarding 

similar claims and as to parties’ intent); Power Eng’g Co. v. Royal Ins. Co. of Am., 105 F. Supp. 

2d 1196, 1206 (D. Colo. 2000) (“Under Colorado law, it is well-settled that when a document is 

unambiguous, it cannot be varied by extrinsic evidence.” (quotation and alterations omitted)) 

(refusing to use later-issued policy to interpret policy terms); Connecticut: Buell Indus., Inc. v. 

Greater N.Y. Mut. Ins. Co., 791 A.2d 489, 501 & n.17 (Conn. 2002) (“Because we will not 

create ambiguity where none exists, reference to extrinsic documentation such as drafting history 

is inappropriate.”); Heyman Assocs. No. 1 v. Ins. Co. of State of Pa., 653 A.2d 122, 133-37 

(Conn. 1995) (“Because we determine that the plain meaning of ‘pollutant’ includes fuel oil that 

has been spilled into a waterway such as Stamford Harbor, we may not look to extrinsic evidence 

of the exclusion’s drafting history to find a contrary meaning.”); Delaware: E.I. du Pont de 

Nemours & Co. v. Allstate Ins. Co., 693 A.2d 1059, 1061 (Del. 1997) (“Extrinsic evidence is not 

used to interpret contract language where that language is plain and clear on its face.” (quotation 

omitted)) (affirming trial court’s refusal to consider unspecified extrinsic evidence to interpret 

unambiguous term); District of Columbia: F.D.I.C. v. Interdonato, 988 F. Supp. 1, 4-5 (D.D.C. 

1997) (“Since this court finds the D & O Policy unambiguous, the court declines to consider 

parole evidence in interpreting this D & O Policy.”) (declining to consider expert testimony 

regarding meaning of the policy), aff’d 172 F.3d 919 (D.C. Cir. 1998) (table); Florida: Deni 

Assocs. of Fla., Inc. v. State Farm Fire & Cas. Ins. Co., 711 So. 2d 1135, 1139 (Fla. 1998) 

(“Moreover, unless we conclude that the policy language is ambiguous, it would be inappropriate 

for us to consider the arguments pertaining to the drafting history of the pollution exclusion 

clause.”); Georgia: Gary L. Shaw Builders, Inc. v. State Auto. Mut. Ins. Co., 355 S.E.2d 130, 

132 (Ga. Ct. App. 1987) (“Where an insurance policy is unambiguous, parol evidence as to what 

was said by parties at the time application for the policy was taken is inadmissible to vary or alter 

the terms of the policy.”) (affirming refusal to consider purported statement by insurer’s agent); 

Hawaii: Sentinel Ins. Co. v. First Ins. Co. of Hawai’i, 875 P.2d 894, 916 (Haw. 1994) (“Where 

the policy language admits of only one reasonable interpretation, the court need not look to 

extrinsic evidence of the parties’ intent or to rules of construction to ascertain the contract’s 

meaning.”) (holding that court “need not” consider extrinsic evidence, and concluding in any 
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event that if considered, secondary sources cited refuted argument regarding insurers’ intent); 

Idaho: City of Idaho Falls v. Home Indem. Co., 888 P.2d 383, 386 (Idaho 1995) (“If the contract 

is clear and unambiguous . . . the meaning of the contract and intent of the parties must be 

determined from the plain meaning of the contract’s own words.”) (affirming trial court’s refusal 

to consider affidavit regarding conversations with broker); Illinois: Travelers Ins. Co. v. Eljer 

Mfg., Inc., 757 N.E.2d 481, 496-97 (Ill. 2001) (“Because the words of the policy are 

unambiguous, it is unnecessary for this court to consider extrinsic evidence of the policy’s 

purported meaning.”) (refusing to consider “drafting history” of term, and rejecting as contrary 

to Illinois law Seventh Circuit case that relied on drafting history to set aside plain meaning of 

term); Cent. Ill. Pub. Serv. Co. v. Allianz Underwriters Ins. Co., 608 N.E.2d 155, 158 (Ill. App. 

Ct. 1992) (“However, because we conclude that there is no ambiguity in the policy at issue, any 

evidence beyond the four corners of the policy should not be considered.”) (declining to consider 

memo by underwriter); Indiana: Heritage Mut. Ins. Co. v. Advanced Polymer Tech., Inc., 97 F. 

Supp. 2d 913, 929–30 (S.D. Ind. 2000) (“we need not, and cannot, rely on extrinsic evidence in 

the face of what we have determined as unambiguous policy language”) (rejecting interpretive 

argument based on prior version of ISO policy form); Iowa: Bituminous Cas. Corp. v. Sand 

Livestock Sys., Inc., 728 N.W.2d 216, 222 (Iowa 2007) (“We may not refer to extrinsic evidence 

in order to create ambiguity.”) (rejecting argument based on supposed history and purpose of 

exclusion); Kansas: Coleman Co. v. Cal. Union Ins. Co., 960 F.2d 1529, 1536 (10th Cir. 1992) 

(“. . . we will not consider such evidence because we do not view the policy as ambiguous. 

Furthermore, Kansas has clearly developed rules for interpreting insurance policies; these rules 

do not include consideration of extrinsic evidence.”) (rejecting evidence regarding policy 

negotiation); Kentucky: Preferred Auto. Sales, Inc. v. Motorists Mut. Ins. Co., No. 5:13-cv-145, 

2015 WL 5684293, at *4 (E.D. Ky. Sept. 25, 2015) (“This Court has already held that the section 

at issue is unambiguous. Thus, resorting to extrinsic evidence would be improper.”) (rejecting 

evidence regarding insurer’s conduct regarding other claims and regarding regulatory 

communication), aff’d, 652 F. App’x 312, 315 (6th Cir. 2016) (“The policy is not 

ambiguous . . . . We thus may not resort to extrinsic evidence or apply an expansive-construction 

canon.” (quotation and alterations omitted)); Louisiana: Peterson v. Schimek, 729 So. 2d 1024, 

1030-32 (La. 1999) (“Parole evidence cannot be introduced when the provisions of an insurance 

contract are clear and explicit, and lead to no absurd consequences; courts must enforce the 

contract as written.”) (rejecting insurer’s evidence regarding industry understanding, application, 

and agent’s testimony); King v. Old Republic Ins. Co., 200 So. 3d 989, 995 (La. Ct. App. 2016) 

(“courts are prohibited from taking parol evidence to explain or contradict the insurance 

contract’s clear meaning” (quotation omitted)) (rejecting affidavit regarding insured’s 

understanding of policy); Maine: W. World Ins. Co. v. Am. & Foreign Ins. Co., 180 F. Supp. 2d 

224, 230 (D. Me. 2002) (“In Maine (as elsewhere), courts first examine relevant policy language 

to determine whether it is unambiguous; if so, it is enforced as written. Only if the language is 

determined to be ambiguous—that is, reasonably susceptible of different interpretations—is 

extrinsic evidence considered.” (citations and quotation omitted)) (rejecting unspecified extrinsic 

evidence proffered by insurer regarding meaning of its term); Maryland: N. River Ins. Co. v. 

Mayor & City Council of Baltimore, 680 A.2d 480, 483, 496 (Md. 1996) (“the requested 

discovery would be only contingently and marginally relevant under the Maryland law 

concerning the interpretation of written contracts. . . . Thus, although the trial court had 

discretion to allow discovery to proceed before deciding whether the policy language was 

ambiguous, proceeding in that fashion was inefficient.”) (holding that trial court had abused its 
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discretion on the facts of that case regarding its order compelling discovery of evidence 

regarding insurer’s handling of other claims); Cristal USA Inc. v. XL Specialty Ins. Co., No. 

2494, 2017 WL 727795, at *13, *18 n.14 (Md. Ct. Spec. App. Feb. 24, 2017) (“Given that we 

determine that the contract language is unambiguous, we need not consider extrinsic evidence.”) 

(rejecting relevance of another insurer’s coverage position regarding the disputed term); 

Massachusetts: Newell-Blais Post No. 443, Veterans of Foreign Wars of U.S., Inc. v. Shelby 

Mut. Ins. Co., 487 N.E.2d 1371, 1374 (Mass. 1986) (“We have already determined that the 

language of the exclusion is clear and unambiguous; recourse to extrinsic evidence to interpret 

the contract was not required.”) (affirming exclusion of underwriter’s testimony); Michigan: 

Upjohn Co. v. New Hampshire Ins. Co., 476 N.W.2d 392, 396 n.6 (Mich. 1991) (“when the 

policy is found to be clear and unambiguous there is no need to resort to extrinsic evidence to 

ascertain the meaning of the exclusion. . . . thus we do not look to the drafting history when 

interpreting and applying the policy terms.” (quotation omitted)); Cont’l Cas. Co. v. May Dep’t 

Stores Co., 138 F. App’x 763, 768 (6th Cir. 2005) (“the district court erred in considering 

extrinsic evidence to determine that the insurance contract was ambiguous”) (regarding extrinsic 

evidence of parties’ intent); Minnesota: Larson v. Composting Concepts, Inc., No. A07-976, 

2008 WL 2020489, at *3 (Minn. Ct. App. May 13, 2008) (“But such extrinsic evidence may be 

considered only if the terms to be interpreted are ambiguous.”) (rejecting arguments based on 

evidence regarding insured’s understanding of term and based on more specific ISO exclusion 

that could have been used); Sylvester Bros. Dev. Co. v. Great Cent. Ins. Co., 480 N.W.2d 368, 

377 (Minn. Ct. App. 1992) (“As for the documents pertaining to the drafting history of the 

pollution exclusion clause, we have no use for these materials because the exception to the 

exclusion clause is susceptible of only one reasonable interpretation. [Citations] (extrinsic 

evidence is inadmissible to construe an insurance policy absent ambiguity in the policy 

language).”); Mississippi: Hayne v. The Doctors Co., 145 So. 3d 1175, 1183 (Miss. 2014) 

(“parol evidence at odds with the policy cannot overcome the unambiguous language of the 

policy”) (declining to consider insurer’s policy booklet that allegedly misrepresented terms of 

policy); EMJ Corp. v. Hudson Specialty Ins. Co., 833 F.3d 544, 555 (5th Cir. 2016) 

(“Mississippi courts do not consider extrinsic evidence if insurance policy provisions are 

unambiguous.”) (declining to consider extrinsic subcontract and certificate of insurance to 

interpret other insurance clause); Missouri: Topps v. City of Country Club Hills, 272 S.W.3d 

409, 418 (Mo. Ct. App. 2008) (“Extrinsic evidence cannot be used to create an ambiguity. We 

find no ambiguity in the policy, and thus do not look to extrinsic evidence to interpret the 

provisions of the policy.” (citation, quotation, and alteration omitted)) (rejecting argument based 

on insurer’s PowerPoint presentation to insured); Schnuck Markets, Inc. v. Transam. Ins. Co., 

652 S.W.2d 206, 212 (Mo. Ct. App. 1983) (“In the absence of ambiguity, extrinsic evidence may 

not be used to construe the meaning of a contract.”) (rejecting arguments based on 

correspondence between insurer and insured); Montana: Travelers Cas. & Sur. Co. v. Ribi 

Immunochem Research, Inc., 108 P.3d 469, 476 (Mont. 2005) (“Extrinsic evidence may be used 

as an aid in interpreting contract provisions, however, only when the language contained therein 

is ambiguous.”) (rejecting argument based on “drafting history”); Nebraska: Cincinnati Ins. Co. 

v. Becker Warehouse, Inc., 635 N.W.2d 112, 119-20 (Neb. 2001) (“We, however, find it 

unnecessary and inappropriate to look beyond the bare words of the exclusion” (quotation 

omitted)) (rejecting case that relied on supposed history and purpose of exclusion to overcome 

plain meaning); New Hampshire: Windham Envtl. Corp. v. U.S. Fid. & Guar. Co., No. 06-cv-

367, 2008 WL 4534086, at *4 (D.N.H. Sept. 29, 2008) (“Furthermore, in the absence of an 
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ambiguity, the parol evidence rule prohibits resort to plaintiff’s extrinsic evidence.”) (rejecting 

argument based on broker’s acts); New Jersey: Jeffrey M. Brown Assocs., Inc. v. Interstate Fire 

& Cas. Co., 997 A.2d 1072, 1074, 1077-78 (N.J. Super. Ct. App. Div. 2010) (“A court may look 

to extrinsic evidence as an aid to interpretation only if there is ambiguity in the language of the 

insurance policy.” (quotation and alteration omitted)) (rejecting argument based on separate 

contract between named insured and additional insured); New York: Cincinnati Ins. Co. v. 

Harleysville Ins. Co., __ F. App’x __, 2017 WL 4417604, at *2 (2d Cir. Oct. 4, 2017) (“It is well 

settled that extrinsic and parol evidence is not admissible to create an ambiguity in a written 

agreement which is complete and clear and unambiguous upon its face.” (quotations and 

alteration omitted)) (holding that district court erred by using contract between insured and 

another subcontractor to interpret unambiguous policy term); North Carolina: Emp’rs Reins. 

Corp. v. Teague, 972 F.2d 339 (4th Cir. 1992) (table) (“Under North Carolina law, which 

controls, unambiguous policy language is to be construed without resort to extrinsic evidence to 

‘aid’ in its interpretation.”) (declining to consider expert opinion regarding interpretation of 

policy); North Dakota: Sellie v. N. Dakota Ins. Guar. Ass’n, 494 N.W.2d 151, 157, 158 n.3 

(N.D. 1992) (“Resort to extrinsic evidence is permissible only in the rare event that the intention 

of the parties cannot be determined from the writing alone.”) (finding that trial court erred by 

relying on expert opinion regarding insurance industry understanding of term rather than plain 

meaning); Ohio: U.S. Fid. & Guar. Co. v. St. Elizabeth Med. Ctr., 716 N.E.2d 1201, 1208–09 

(Ohio Ct. App. 1998) (“courts may not use extrinsic evidence to create an ambiguity . . . the trial 

court was not permitted to consider any of this extrinsic evidence unless there was an ambiguity 

apparent on the face of the [self-insurance trust fund’s] trust agreement”) (trial court improperly 

considered evidence regarding party’s intent, prior policies, and course of conduct); O’Neill v. 

Kemper Ins. Cos., 497 F.3d 578, 583 (6th Cir. 2007) (“Because we find the language of the 

policy to be plain and unambiguous, there is no need to address the [unspecified] extrinsic 

evidence offered by defendants.”); Oklahoma: Kerr-McGee Corp. v. Admiral Ins. Co., 905 P.2d 

760, 764 (Okla. 1995) (“Because the terms ‘sudden’ and ‘accidental’ in the pollution exclusion 

clauses are unambiguous, no extrinsic evidence is needed to determine the intent of the parties at 

the time the policy was issued.”) (declining to consider dissent’s arguments based on other 

policy language and “drafting history”); Roberts v. Farmers Ins. Co., 201 F.3d 448 (10th Cir. 

1999) (table) (“Only if the contract is found by its own terms to be ambiguous may extrinsic 

evidence be used to clarify the ambiguity.”) (district court properly refused to consider proffered 

expert testimony and related survey evidence regarding certain undergraduates’ understanding of 

the policy); Oregon: Leach v. Scottsdale Indemn. Co., 323 P.3d 337, 345 (Or. Ct. App. 2014) 

(“However, the interpretation of an insurance policy is a question of law that is confined to the 

four corners of the policy without regard to extrinsic evidence.” (quotation omitted)) (rejecting 

insurer’s argument based on insured’s testimony regarding subjective understanding of 

exclusion); Pennsylvania: Gen. Refractories Co. v. Ins. Co. of N. Am., No. 06351, 2005 WL 

2509166, at *2 (Pa. Com. Pl. Sept. 22, 2005) (“GFC’s attempt to introduce parole evidence, such 

as evidence of INA’s bookkeeping practices, to vary the written terms of the Binder and 

Endorsement is improper where the words ‘extended’ and ‘extension’ as used therein are not 

ambiguous.”), aff’d, 906 A.2d 610, 613 (Pa. Super. Ct. 2006) (“only if the words used in a 

contract are ambiguous may a court examine the surrounding circumstances to ascertain the 

intent of the parties” (quotation and alterations omitted)); Fed. Ins. Co. v. Sandusky, No. 4:11-

cv-2375, 2013 WL 785269, at *8 (M.D. Pa. Mar. 1, 2013) (“In an unambiguous, written contract, 

the intent of the parties is to be ascertained by the document itself, without inquiry into extrinsic 
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evidence.”) (finding irrelevant any evidence regarding terms in other policies, regulatory 

submissions, claims and underwriting manuals, underwriting and claims files, marketing 

materials, and information regarding claims against other insureds); Rhode Island: Merrimack 

Mut. Fire Ins. Co. v. Dufault, 958 A.2d 620, 625 (R.I. 2008) (“Because we are unable to discern 

any ambiguity in the policy, its terms will be accorded their plain and ordinary meaning without 

reference to any extrinsic material.”) (error for trial court to consider renewal questionnaire to 

interpret policy); South Carolina: Liberty Mut. Fire Ins. Co. v. J.T. Walker Indus., Inc., No. 

2:08-cv-2043, 2010 WL 1345287, at *4 (D.S.C. Mar. 30, 2010) (“South Carolina case law does 

not permit the court to consider extrinsic evidence unless a contract is ambiguous or silent on an 

issue.”) (rejecting course of performance evidence), modified on other grounds, 817 F. Supp. 2d 

784 (D.S.C. 2011); South Dakota: Berkley Reg’l Specialty Ins. Co. v. Dowling Spray Serv., 864 

N.W.2d 505, 512 (S.D. 2015) (“Extrinsic evidence must not be considered when the language of 

a contract is unambiguous.”) (error for trial court to consider insurer’s employee’s testimony on 

insurer’s intent); Tennessee: Chad Youth Enhancement Ctr., Inc. v. Colony Nat’l Ins. Co., 474 

F. App’x 429, 434 (6th Cir. 2012) (“But Tennessee law sanctions a party’s use of extrinsic 

evidence only to resolve ambiguities, not create them.”) (rejecting argument based on policy 

quote); ShoLodge, Inc. v. Travelers Indem. Co. of Ill., 168 F.3d 256, 260 (6th Cir. 1999) 

(“According to Tennessee law, it is only where the policy is ambiguous that the intent of the 

parties may be derived from extrinsic evidence outside the policy.” (quotation and alteration 

omitted)) (affirming district court’s refusal to allow discovery on insurer’s handling of claims 

against other insureds); Texas: Nat’l Union Fire Ins. Co. of Pittsburgh, PA v. CBI Indus., Inc., 

907 S.W.2d 517, 520 (Tex. 1995) (“Only where a contract is first determined to be ambiguous 

may the courts consider the parties’ interpretation, and admit extraneous evidence to determine 

the true meaning of the instrument.” (citation omitted)) (rejecting argument that insured should 

be allowed to pursue discovery regarding insurer’s understanding of disputed term to create 

ambiguity in unambiguous term); Utah: Anaconda Minerals Co. v. Stoller Chem. Co., 990 F.2d 

1175, 1179 (10th Cir. 1993) (“Under Utah law extrinsic evidence will not be considered where a 

contract is unambiguous.”) (refusing to consider “drafting history” of term); Quaker State Minit-

Lube, Inc. v. Fireman’s Fund Ins. Co., 868 F. Supp. 1278, 1328 (D. Utah 1994) (“Under Utah 

law extrinsic evidence will not be considered where a contract is unambiguous.”) (argument 

regarding “drafting history” of term), aff’d, 52 F.3d 1522 (10th Cir. 1995); Virginia: Schneider 

v. Cont’l Cas. Co., 989 F.2d 728, 730–31 (4th Cir. 1993) (“In the absence of ambiguity, a court 

may not consider extrinsic evidence as to the intent of the contracting parties.”) (district court 

erred by considering expert affidavits regarding meaning of term); Washington: Quadrant Corp. 

v. Am. States Ins. Co., 110 P.3d 733, 742, 744 (Wash. 2005) (“The Kent Farms court examined 

the history of the absolute pollution exclusion, but to do so, the court must have concluded that 

the exclusion was ambiguous with regard to the facts of that case. . . . Where, as here, the 

exclusion unambiguously applies to the facts of the case at hand, the plain language must be 

applied without reference to extrinsic evidence regarding the intent of the parties.”); West 

Virginia: Blake v. State Farm Mut. Auto. Ins. Co., 685 S.E.2d 895, 902 (W.Va. 2009) 

(“generally extrinsic evidence only comes into play after an ambiguity is found to exist”) 

(rejecting argument based on insurer’s conduct with respect to a different claim); Wisconsin: 

Jadair Inc. v. U.S. Fire Ins. Co., 586 N.W.2d 698 (Wis. Ct. App. 1998) (table) (insurer’s payment 

of similar claim not “relevant to determining whether the words used in the exclusion are 

ambiguous,” citing another case for proposition that “extrinsic evidence is not relevant to 

whether there is an ambiguity”); Nor-Lake, Inc. v. Aetna Cas. & Sur. Co., 549 N.W.2d 286 (Wis. 
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Ct. App. 1996) (table) (“Extrinsic evidence is irrelevant if the contract is unambiguous.”) 

(insurer’s records and documents irrelevant); Wyoming: Sinclair Oil Corp. v. Republic Ins. Co., 

967 F. Supp. 462, 470 (D. Wyo. 1997) (“we must ascertain the intent of the parties according to 

the plain language of the policy and cannot consider any extrinsic evidence”) (evidence 

regarding regulatory proceedings irrelevant). 

See also Farmers Ins. Exch. v. Young, 832 P.2d 376, 379 n.3 (Nev. 1992) (“Only when 

an ambiguity exists should the court go beyond the language and consider the intent of the 

parties, the subject matter of the policy, and the circumstances surrounding issuance.” (quotation 

and alterations omitted)); S. United Life Ins. Co. v. Gregory, 508 So. 2d 247, 249 (Ala. 1987) 

(life insurance) (“parol evidence is not admissible to aid in the construction of an unambiguous 

insurance policy”); Morton v. Auto. Ins. Co. of Hartford, Conn., 102 F. Supp. 3d 1248, 1259–60 

(N.D. Ala. 2015) (fire insurance) (same, quoting Gregory); Am. Family Mut. Ins. Co. v. Hansen, 

375 P.3d 115, 117, 121 (Colo. 2016) (UIM policy) (“An ambiguity must appear in the four 

corners of the document before extrinsic evidence can be considered. In other words, extrinsic 

evidence cannot create ambiguity; it is an aid to ascertaining the intent of the parties once an 

ambiguity is found.” (citation omitted)); Wilcox v. State Farm Fire & Cas. Co., 874 N.W.2d 780, 

784 (Minn. 2016) (homeowners property policy) (“Although extrinsic evidence may support a 

finding of ambiguity when insurance contract language is ambiguous on its face, we generally do 

not rely on extrinsic evidence to establish contractual ambiguity.” (citations omitted)). 

b. The superiority of the plain meaning rule. For examples of cases applying the plain 

meaning rule and rejecting the idea that extrinsic evidence can create ambiguity, see Note a. 

Examples of cases in which courts use extrinsic evidence to determine that an otherwise-

unambiguous liability policy term is ambiguous are hard to find, in part because courts following 

a contextual approach do not always clarify whether the term would have an unambiguous 

meaning if the extrinsic evidence were not considered. For possible examples of courts using a 

contextual approach to find that an otherwise unambiguous liability policy term is ambiguous, 

see: California: W.H. Breshears, Inc. v. Federated Mut. Ins. Co., No. CV-F-91-6, 1991 WL 

274233, at *7 (E.D. Cal. July 31, 1991) (finding policy “ambiguous” based on insured’s 

executive’s claim that insurer’s representative told insured during policy negotiations that the 

policy covered certain excluded damages) (but see 832 F. Supp. 288, 290 (E.D. Cal. 1993), in 

which the court apparently had a change of heart and found the language unambiguous even in 

light of the extrinsic evidence, as well as the Ninth Circuit’s later partial affirmance and partial 

reversal, 38 F.3d 1219 (9th Cir. 1994) (table), which allowed a fraudulent misrepresentation 

claim based on the extrinsic evidence); New Mexico: Progressive Cas. Ins. Co. v. Vigil, No. 

28,023, 2009 WL 6567550, at *3 (N.M. Ct. App. Aug. 18, 2009) (finding “ambiguity” in 

policy’s effective dates based on insured’s evidence regarding insurer’s representations during 

policy renewal process), *4-*5 (also allowing putative insured to proceed on alternate equitable 

theory that, even if written policy was unambiguous, insurer created separate oral contract of 

insurance); but see USAA Cas. Ins. Co. v. Hancock, No. 12-1062, 2013 WL 12053865, at *4 

(D.N.M. Nov. 19, 2013) (refusing to allow discovery regarding extrinsic evidence when insured 

did not explain how any policy term was potentially ambiguous). 

For cases in which a court following a minority contextual approach considers extrinsic 

evidence of intent in the course of declaring a liability policy term ambiguous without clearly 

stating that it would have found the term unambiguous absent the extrinsic evidence, see United 

Nuclear Corp. v. Allstate Ins. Co., 285 P.3d 644, 653-56 (N.M. 2012) (considering “industry 

practice and drafting history”); Maricopa Cnty. v. Ariz. Prop. & Cas. Ins. Guar. Fund, No. 2 CA-
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CV 98-0076, 2000 WL 35937314, at *3, *6 (Ariz. Ct. App. Apr. 27, 2000) (considering 

“drafting history” materials); N. Sec. Ins. Co. v. Hatch, 683 A.2d 392, 395 (Vt. 1996) 

(considering regulator’s affidavit under rule allowing “limited” use of extrinsic evidence). 

For cases that discuss a minority contextual approach but do not consider specific 

extrinsic evidence, see London Mkt. Insurers v. Superior Court, 656, 53 Cal. Rptr. 3d 154, 160, 

164 (Cal. Ct. App. 2007) (stating that California law authorizes court to consider “any extrinsic 

evidence that supports a reasonable interpretation,” but only considering secondary sources to 

“reinforce[]” plain meaning); C.P. ex rel. M.L. v. Allstate Ins. Co., 996 P.2d 1216, 1222-23 

(Alaska 2000) (discussing that Alaska interpretation process authorizes consideration of 

“relevant” extrinsic evidence, but not considering any extrinsic evidence to interpret the liability 

policy at issue); Am. Nat’l Fire Ins. Co. v. Esquire Labs of Ariz., Inc., 694 P.2d 800, 811 (Ariz. 

Ct. App. 1984) (discussing Arizona contextual approach and, where insurer contended that term 

did not represent parties’ intent, directing trial court to consider extrinsic evidence to determine 

“what constitutes the agreement”). 

c. The interpretation process. For discussion of the difference between legal authorities 

and inadmissible extrinsic evidence, see Sylvester Bros. Dev. Co. v. Great Cent. Ins. Co., 480 

N.W.2d 368, 376–77 (Minn. Ct. App. 1992) (“We find nothing improper in the operator’s 

submission of law review articles and relevant cases from other jurisdictions. These materials are 

not evidence outside the record, but rather are legal resources. As for the documents pertaining to 

the drafting history of the pollution exclusion clause, we have no use for these materials because 

the [term at issue] is susceptible of only one reasonable interpretation.”); Whitehouse Condo. 

Grp., LLC v. Cincinnati Ins. Co., 569 F. App’x 413, 420 n.2 (6th Cir. 2014) (property insurance 

dispute) (“caselaw does not amount to extrinsic evidence”); Fireman’s Fund Ins. Co. v. Great 

Am. Ins. Co., 10 F. Supp. 3d 460, 494 (S.D.N.Y. 2014) (property policy) (“under New York law 

dictionary definitions are not extrinsic evidence”), aff’d, 822 F.3d 620 (2d Cir. 2016). 

d. Interpretation takes place in the context of the entire policy. For examples of courts 

interpreting a term in the context of the entire policy, see S.-Owners Ins. Co. v. Easdon Rhodes 

& Assocs. LLC, 872 F.3d 1161, 1166 (11th Cir. 2017) (“Florida law tells us we must give each 

term and provision in an insurance policy operative effect and that we must avoid constructions 

rendering particular phrases mere surplusage.”); Mendota Ins. Co. v. Ware, 348 S.W.3d 68, 71–

74 (Mo. Ct. App. 2011) (despite typographical error in policy, ordinary reader could determine 

only possible reasonable meaning by reviewing the entire policy, and discussing similar cases); 

Gilbert Tex. Constr., L.P. v. Underwriters at Lloyd’s London, 327 S.W.3d 118, 127 (Tex. 2010) 

(noting significance of separate terms referring to assuming liability and to assuming liability “of 

another”); Kibbee v. State Farm Fire & Cas. Co., 525 N.W.2d 866, 869 (Iowa 1994) (“Although 

we strive to give each word a meaning that does not render it superfluous, we will not do so 

when that meaning is inconsistent with the structure and format of the text in which the word is 

located and when that meaning is otherwise unreasonable.” (citation omitted)). Illustration 1 is 

based on Mirpad, LLC v. Cal. Ins. Guarantee Ass’n, 34 Cal. Rptr. 3d 136 (Cal. Ct. App. 2005). 

e. Interpretation requires applying policy terms to the claim facts at issue. For examples 

of courts discussing the relationship between claim facts and ambiguity, see Transp. Ins. Co. v. 

Pa. Mfrs.’ Ass’n Ins. Co., 346 F. App’x 862, 867 (3d Cir. 2009) (“Thus, terms that are 

straightforward in one context may be ambiguous in the next. . . . [T]he same exclusion that was 

ambiguous in [earlier case] is unambiguous here[.]”); Quadrant Corp. v. Am. States Ins. Co., 110 

P.3d 733, 743 n.10 (Wash. 2005) (“While we note that the policy language is unambiguous in the 

context of this case, that is not to say that the language would not be ambiguous in the context of 
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another case involving very different factual circumstances.”); Highwoods Props., Inc. v. Exec. 

Risk Indem., Inc., 407 F.3d 917, 923 (8th Cir. 2005) (“Context is often central to the way in 

which policy language is applied: the same language may be found both ambiguous and 

unambiguous as applied to different facts.”); Bay Cities Paving & Grading, Inc. v. Lawyers’ 

Mut. Ins. Co., 855 P.2d 1263, 1271 (Cal. 1993) (“The proper question is whether the word is 

ambiguous in the context of this policy and the circumstances of this case.”). Illustration 2 is 

based on U.S. Fid. & Guar. Co. v. Lightning Rod Mut. Ins. Co., 687 N.E.2d 717 (Ohio 1997). 

f. “Latent” ambiguity. For discussion of “latent” ambiguity in the liability insurance 

context, see Nat’l Union Fire Ins. Co. of Pittsburgh, PA v. CBI Indus., Inc., 907 S.W.2d 517, 520 

& n.4, 521 (Tex. 1995) (“A latent ambiguity arises when a contract which is unambiguous on its 

face is applied to the subject matter with which it deals and an ambiguity appears by reason of 

some collateral matter. . . . For example, if a contract called for goods to be delivered to ‘the 

green house on Pecan Street,’ and there were in fact two green houses on the street, it would be 

latently ambiguous. . . . The ambiguity must become evident when the contract is read in context 

of the surrounding circumstances, not after parol evidence of intent is admitted to create an 

ambiguity.”); Heyman Assocs. No. 1 v. Ins. Co. of State of Pa., 653 A.2d 122, 136 (Conn. 1995) 

(“The usual instance of a latent ambiguity is one in which a writing refers to a particular person 

or thing and is thus apparently clear on its face, but upon application to external objects is found 

to fit two or more of them equally. In Connecticut, the vast majority of cases considering a claim 

of latent ambiguity have arisen in three limited contexts: (1) interpretation of statutes; 

(2) interpretation of wills or trusts; and (3) interpretation of deeds to real property.” (quotation 

and citations omitted)). See also Greene v. Hanover Ins. Co., 700 So. 2d 1354, 1356 (Ala. 1997) 

(treating accidental transposition of first and middle names of excluded driver as a latent 

ambiguity and allowing trial court to use extrinsic evidence to reform policy). Illustration 5 is 

based on JNJ Logistics, LLC v. Scottsdale Ins. Co., 617 F. App’x 464 (6th Cir. 2015). 

h. A reasonable person’s understanding. See, e.g., Mount Vernon Fire Ins. Co. v. 

Visionaid, Inc., 76 N.E.3d 204, 208 (Mass. 2017) (“We interpret the words of the standard policy 

in light of their plain meaning, giving full effect to the document as a whole, considering what an 

objectively reasonable insured, reading the relevant policy language, would expect to be 

covered” (quotation and alterations omitted)); Mendenhall v. Prop. & Cas. Ins. Co. of Hartford, 

375 S.W.3d 90, 92, 94 (Mo. 2012) (“When interpreting insurance policy language, courts give a 

term its ordinary meaning unless it plainly appears that a technical meaning was intended. . . . 

[T]he issue is whether the average consumer would conclude that the phrase ‘furnished to’ 

precluded coverage under the circumstance of this case.”); Found. for Blood Research v. St. Paul 

Marine & Fire Ins. Co., 730 A.2d 175, 180 (Me. 1999) (“we view the language from the 

perspective of an average person, untrained in either the law or insurance”). 

i. Irrelevant evidence. For examples of refusal to consider evidence regarding pre-

contractual negotiations, see Mayer Hoffman McCann, P.C. v. Camico Mut. Ins. Co., 161 F. 

Supp. 3d 858, 867-69 (N.D. Cal. 2016); City of Idaho Falls v. Home Indem. Co., 888 P.2d 383, 

386 (Idaho 1995); Gary L. Shaw Builders, Inc. v. State Auto. Mut. Ins. Co., 355 S.E.2d 130, 132 

(Ga. Ct. App. 1987). 

For examples of refusal to consider a party’s understanding of a term’s meaning, see T-

Mobile USA Inc. v. Selective Ins. Co. of Am., No. 15-cv-1739, 2017 WL 2774070, at *12 (W.D. 

Wash. June 27, 2017); Bilyeu v. Nat’l Union Fire Ins. Co. of Pittsburgh, PA, 184 So. 3d 69, 75-

76 (La. Ct. App. 2015); Berkley Reg’l Specialty Ins. Co. v. Dowling Spray Serv., 864 N.W.2d 

505, 512 (S.D. 2015); FACE, Festivals & Concert Events, Inc. v. Scottsdale Ins. Co., 632 F.3d 
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417, 421 (8th Cir. 2011); U.S. Underwriters Ins. Co. v. Landau, 679 F. Supp. 2d 330, 340 n.5 

(E.D.N.Y. 2010); In re SRC Holding Corp., 545 F.3d 661, 667 (8th Cir. 2008); Hotel Roanoke 

Conference Ctr. Comm’n v. Cincinnati Ins. Co., 303 F. Supp. 2d 784, 789 (W.D. Va. 2004), 

aff’d 119 F. App’x 451 (4th Cir. 2005); Union Ins. Co. v. Hottenstein, 83 P.3d 1196, 1199 (Colo. 

App. 2003); Jacobs Constructors, Inc. v. NPS Energy Servs., Inc., 264 F.3d 365, 377 (3d Cir. 

2001); Safeway Managing Gen. Agency for State & Cnty. Mut. Fire Ins. Co. v. Cooper, 952 

S.W.2d 861, 866 (Tex. App. 1997); Cent. Ill. Pub. Serv. Co. v. Allianz Underwriters Ins. Co., 

608 N.E.2d 155, 158 (Ill. App. Ct. 1992). 

For examples of refusal to consider course of performance, see Travelers Prop. Cas. Co. 

of Am. v. Cont’l Cas. Co., 226 F. Supp. 3d 1359, 1372–73 (N.D. Ga. 2017); Liberty Mut. Fire 

Ins. Co. v. J.T. Walker Indus., Inc., No. 2:08-cv-2043, 2010 WL 1345287, at *4 (D.S.C. Mar. 30, 

2010), modified on other grounds, 817 F. Supp. 2d 784 (D.S.C. 2011). 

For examples of refusal to consider course of dealing, see Arrow Exterminators, Inc. v. 

Zurich Am. Ins. Co., 136 F. Supp. 2d 1340, 1350–51 (N.D. Ga. 2001); Schnuck Markets, Inc. v. 

Transam. Ins. Co., 652 S.W.2d 206, 212 (Mo. Ct. App. 1983). 

For examples of refusal to consider ‘drafting history,’ see Ellsworth v. Grinnell Mut. 

Reins. Co., No. 5-15-0158, 2016 WL 5940198, at *7 (Ill. Ct. App. Oct. 11, 2016); Buell Indus., 

Inc. v. Greater N.Y. Mut. Ins. Co., 791 A.2d 489, 501 & n.17 (Conn. 2002); Travelers Ins. Co. v. 

Eljer Mfg., Inc., 757 N.E.2d 481, 495-96 (Ill. 2001); Mez Indus., Inc. v. Pac. Nat’l Ins. Co., 90 

Cal. Rptr. 2d 721, 731 (Cal. Ct. App. 1999); Mesa Operating Co. v. Cal. Union Ins. Co., 986 

S.W.2d 749, 757 (Tex. App. 1999); Deni Assocs. of Fla., Inc. v. State Farm Fire & Cas. Ins. Co., 

711 So. 2d 1135, 1139 (Fla. 1998); Cook v. Evanson, 920 P.2d 1223, 1227 (Wash. Ct. App. 

1996); Transam. Ins. Co. v. Duro Bag Mfg. Co., 50 F.3d 370, 373 (6th Cir. 1995); Polaroid Corp. 

v. Travelers Indem. Co., 610 N.E.2d 912, 916 n.7 (Mass. 1993); ACL Techs., Inc. v. Northbrook 

Prop. & Cas. Ins. Co., 22 Cal. Rptr. 2d 206, 214 n.39, 217 (Cal. Ct. App. 1993); Sylvester Bros. 

Dev. Co. v. Great Cent. Ins. Co., 480 N.W.2d 368, 377 (Minn. Ct. App. 1992); Upjohn Co. v. 

N.H. Ins. Co., 476 N.W.2d 392, 396 n.6 (Mich. 1991); N. Ins. Co. of N.Y. v. Aardvark Assocs., 

Inc., 743 F. Supp. 379, 381 (W.D. Pa. 1990), aff’d, 942 F.2d 189 (3d Cir. 1991); Lower Paxton 

Twp. v. U.S. Fid. & Guar. Co., 557 A.2d 393, 402 n.5 (Pa. Super. Ct. 1989). It is worth noting 

that cases often do not specify what evidence the term “drafting history” is meant to encompass. 

For examples of refusal to consider regulatory evidence, see LaFarge Corp. v. Travelers 

Indem. Co., 118 F.3d 1511, 1517 (11th Cir. 1997); Sinclair Oil Corp. v. Republic Ins. Co., 967 F. 

Supp. 462, 470 (D. Wyo. 1997); Nat’l Union Fire Ins. Co. of Pittsburgh, PA v. CBI Indus., Inc., 

907 S.W.2d 517, 519 n.3 (Tex. 1995); Federated Mut. Ins. Co. v. Botkin Grain Co., 64 F.3d 537, 

541 (10th Cir. 1995); Lower Paxton Twp. v. U.S. Fid. & Guar. Co., 557 A.2d 393, 402 n.5 (Pa. 

Super. Ct. 1989). 

For examples of refusal to consider other terms or policies, see GMS Mgmt., Inc. v. 

Evanston Ins. Co., No. 1:14-cv-424, 2016 WL 3460214, at *9 (N.D. Ohio June 24, 2016), aff’d 

689 F. App’x 439 (6th Cir. 2017); Power Eng’g Co. v. Royal Ins. Co. of Am., 105 F. Supp. 2d 

1196, 1206 (D. Colo. 2000); W. World Ins. Co. v. Peters, 989 F. Supp. 188, 193 (D. Conn. 

1997), aff’d, 182 F.3d 902 (2d Cir. 1999). 

For examples of refusal to consider expert evidence, see United Nat’l Ins. Co. v. SST 

Fitness Corp., 182 F.3d 447, 450 n.1 (6th Cir. 1999); U.S. Fire Ins. Co. v. Meridian of Palm 

Beach Condo. Ass’n, Inc., 700 So. 2d 161, 162 (Fla. Dist. Ct. App. 1997); F.D.I.C. v. 

Interdonato, 988 F. Supp. 1, 4-5 (D.D.C. 1997), aff’d 172 F.3d 919 (D.C. Cir. 1998); Schneider 
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v. Cont’l Cas. Co., 989 F.2d 728, 730–31 (4th Cir. 1993); Emp’rs Reins. Corp. v. Teague, 972 

F.2d 339 (4th Cir. 1992) (table). 

For examples of refusal to allow discovery of irrelevant extrinsic evidence, see Merrill 

Reuter, M.D. v. Physicians Cas. Risk Retention Grp., No. 16-cv-80581, 2017 WL 395242, at *3 

(S.D. Fla. Jan. 27, 2017) (other policy language used by insurer); New England Insulation Co. v. 

Liberty Mut. Ins. Co., 988 N.E.2d 450, 455 (Mass. App. Ct. 2013) (“drafting history”); Fed. Ins. 

Co. v. Sandusky, No. 4:11-cv-2375, 2013 WL 785269, at *8 (M.D. Pa. Mar. 1, 2013) (language 

in other policies, regulatory representations, claims and underwriting manuals, underwriting and 

claims files, marketing materials, and other insureds’ claims and underwriting files); Idaho Tr. 

Bank v. BancInsure, Inc., No. 1:12-cv-32, 2013 WL 12156409, at *2 (D. Idaho Jan. 18, 2013) 

(claims and underwriting manuals); Am. Home Assurance Co. v. Arrow Terminals, Inc., No. 

8:11-cv-1278, 2013 WL 12157428, at *1-*3 (M.D. Fla. Jan. 17, 2013) (underwriting files, 

interpretive documents, and copies of terms from other policies); Diamond State Ins. Co. v. His 

House, Inc., No. 10-cv-20039, 2011 WL 146837, at *4 (S.D. Fla. Jan. 18, 2011) (corporate 

deposition of insurer regarding interpretation of policy language); Farmers Ins. Exch. v. Seas & 

Lakes, Inc., 146 Wash. App. 1074 (Wash. Ct. App. 2008) (unpublished) (testimony of insurer’s 

employees and agents); Medmarc Cas. Ins. Co. v. Ventura, No. 07-cv-23300, 2008 WL 4371311, 

at *2, *3 (S.D. Fla. Sept. 19, 2008) (corporate deposition of insurer regarding interpretation of 

policy terms, including as to other claims); Allstate Ins. Co. v. Swain, 921 So. 2d 717, 718–19 

(Fla. Dist. Ct. App. 2006) (drafting, marketing, and interpretation of policies; training of agents 

and employees as to policies; other claim payments made under disputed policy language); Iko 

Monroe, Inc. v. Royal & Sun All. Ins. Co. of Canada, No. 00-cv-834, 2001 WL 1568674, at *5-

*6 (D. Del. Dec. 7, 2001) (insurer’s interpretation of policy terms); Lappin v. Gwartney, No. 99-

cv-2292, 2001 WL 185167, at *3–4 (D. Kan. Feb. 20, 2001) (“drafting history,” insurer’s 

handling of similar claims); ShoLodge, Inc. v. Travelers Indem. Co. of Ill., 168 F.3d 256, 260 

(6th Cir. 1999) (insurer’s handling of similar claims); Mo. Pac. R. Co. v. Am. Re-Ins. Co., 676 

N.E.2d 965, 967, 971-72 (Ill. App. Ct. 1996) (drafting history, other claims, marketing 

materials); Heyman Assocs. No. 1 v. Ins. Co. of State of Pa., 653 A.2d 122, 134, 135 (Conn. 

1995) (regulatory history, “drafting history”). See also Westfield Ins. Co. v. Icon Legacy Custom 

Modular Homes, 321 F.R.D. 107, 114 (M.D. Pa. 2017) (holding that discovery of extrinsic 

evidence should only be available if the movant can either “point to specific language in the 

contract that is facially ambiguous” or “make some affirmative showing that the mutual intent of 

the parties is contrary to the agreement’s facial meaning and had previously been objectively 

expressed”). 



1 

 

RLLI § 3: Problems and A Better Option in Plain Meaning § 3 

 An overwhelming majority of American states require courts to enforce unambiguous 

policy language and do not use extrinsic evidence to alter the meaning of unambiguous terms.  

The Council Draft unjustifiably rejects this approach.  The Council Draft also contains numerous 

inaccuracies and errors that could greatly damage the ALI’s reputation. The Council should 

replace § 3 with a draft that accurately restates the law, such as the enclosed Plain Meaning § 3. 

This analysis examines major flaws in Council Draft § 3, including that it: 

1. is not grounded in liability insurance caselaw; 

2. violates the guiding principles that govern Restatements; 

3. misstates contract law regarding latent ambiguity; and 

4. inadequately explains how its proposed rule would work. 

This analysis also gives an overview of Plain Meaning § 3. 

I. The Council Draft Is Not Grounded In Liability Insurance Caselaw. 

Council Draft § 3 seeks to create new rules of insurance policy interpretation, but cites no 

evidence that courts currently reach unjust outcomes or struggle to interpret liability policies. 

Section 3 would be most useful to courts if it comprehensively surveyed cases that 

interpret liability insurance policy terms. Yet the Council Draft largely relies on non-insurance 

cases and on first-party insurance cases. For “approaches to the interpretation of contracts that 

find support in the common law of insurance,” Reporters’ Note a cites 24 non-insurance cases, 

15 first-party insurance cases, and only 18 liability insurance cases. 

Regardless of personal views on broader contracts debates, this is a Restatement of 

Liability Insurance. Failure to ground § 3 in liability insurance law is a significant reason that the 

entire RLLI project has drawn widespread opposition from non-insurance lawyers.
1
 Section 3 

should draw support from liability insurance cases, not unrelated contract cases. 

II. The Council Draft Violates the Guiding Principles That Govern Restatements. 

Council Draft § 3 follows none of the elements that govern the Restatement process. 

First, the Council Draft adopts a new variation of an uncommon minority rule and would 

discard the interpretive rules that the overwhelming majority of states use. We should consider 

the wisdom of asking over forty states to reject established rules they use to interpret liability 

                                                 
1
 See, e.g., the December 1, 2017 letter to President Levi signed by the General Counsels of Bank of America, BP, 

Caterpillar, Comcast Cable, ConocoPhillips Co., Discover Financial Services, Eli Lilly and Co., General Electric, 

GlaxoSmithKline, Honeywell International, Kemper Corp., Marathon Petroleum Corp., Pharmaceutical Research 

and Manufacturers of America, RPM International, Shell Oil Co., TAMKO Building Products, and Verizon. 
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policies. Most states are unlikely to do so, which will diminish this Restatement, and perhaps 

others as well. 

Second, the Council Draft makes no effort to survey recent legal trends, and doing so 

would not support its proposed rule. Trends favoring contextualism have receded since the ALI 

adopted the Restatement (Second) of Contracts. Some may personally prefer contextualism, but 

recent contracts scholarship does not suggest that contextualism is on the rise in American 

courts. Nor is any trend toward contextualism evident in liability insurance law. 

Third, the rules proposed in the Council Draft would lead to less coherence in the law. 

Other than contracts governed by the U.C.C., most courts use the plain meaning rule to interpret 

contracts. A few use variations of the contextual approach. Adding another contextual rule 

variant that applies only to liability insurance policies would reduce coherence. 

Fourth, the Council Draft cites no social-science evidence or empirical analysis to justify 

the proposed rules. This is striking given the number of unsupported empirical claims it makes. 

For example, it asserts that situations in which judicial meaning differs from the meaning 

understood “in the context in which the policy is sold” currently “exist in the real-world 

insurance market,” (21:1-5), but gives no empirical examples. It claims that “the increased 

administrative costs” of its proposed rule “are less than might be imagined” (21:15-29), but sets 

forth no empirical evidence on the question.
2
 Instead of meaningful support, the Council Draft 

offers ipse dixits. 

III. The Council Draft Misstates Contract Law Regarding Latent Ambiguity. 

The Council Draft inaccurately portrays the law regarding latent ambiguity. The “latent-

ambiguity plain-meaning approach” is a new innovation that first appeared in a draft released in 

August 2017. For the previous five years, all drafts considered by the Council said that the 

contract interpretation debate is a two-sided contest between the plain meaning and contextual 

approaches. That position was consistent with contracts scholarship, which repeatedly treats this 

depiction as uncontroversial.
3
 

The Council Draft now claims that the “latent-ambiguity plain-meaning approach” is a 

“main approach[] to the interpretation of contracts” that “find[s] support in the common law of 

insurance” (18:9-11) and is used in “at least a third of the states” (18:28-30). But Reporters’ Note 

                                                 
2
 This argument is facially implausible because the cited paragraph of Comment c focuses only on summary 

judgment briefing and ignores the extent to which the proposed rule would increase discovery costs. 

3
 See, e.g., Ronald J. Gilson, et al., Text and Context: Contract Interpretation As Contract Design, 100 CORNELL L. 

REV. 23, 25 (2014) (“two polar positions have competed for dominance in contract interpretation”); Alan Schwartz, 

Robert E. Scott, Contract Interpretation Redux, 119 YALE L.J. 926, 928 (2010) (“Courts divide over whether to 

retain the common law’s ‘textualist’ rules of interpretation or to apply ‘contextualist’ interpretive principles that are 

reflected in the [UCC] and the Second Restatement.”); Adam B. Badawi, Interpretive Preferences and the Limits of 

the New Formalism, 6 BERKELEY BUS. L.J. 1, 3 (2009) (“the long-running debate between formalists and 

contextualists that has been a central focus of contract scholarship for more than a century”). 
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a cites no secondary sources to justify these claims. It cites 16 non-insurance cases, 7 first-party 

insurance cases, and only 6 liability insurance cases (30:38-33:18)—none of which says that the 

“latent-ambiguity plain-meaning approach” is a concept distinct from the plain meaning rule. 

The Council Draft misreads the cases and misconstrues the law by assuming that any 

evidence outside the four corners of the policy is “extrinsic” evidence, and then concluding that 

any time a court considers any such evidence that it must not be using the plain meaning rule. 

But all courts—including all plain meaning courts—consider evidence related to the facts of the 

claim when they apply the text of a contract to the facts of the dispute. Courts applying the plain 

meaning rule do not consider other extrinsic evidence, such as evidence regarding negotiations, 

unless the term is ambiguous when applied to the claim facts. “Latent ambiguity” is simply a 

term courts use when the contract text is ambiguous when applied to particular claim facts, 

usually because the contract inaccurately or imprecisely describes a person or thing.
4
 

The black letter of § 3(1) distinguishes between external facts the court considers when a 

term is “applied to the claim at issue” and external facts that are “extrinsic evidence regarding 

the meaning of the term.” But the Comments and Reporters’ Notes conflate the two.
5
 The cases 

cited for “latent ambiguity” involve terms that do not have an unambiguous meaning when 

applied to the claim at issue, not to ambiguity created by extrinsic evidence regarding meaning. 

Only three of the liability insurance cases cited in Reporters’ Note a actually involved a 

finding of latent ambiguity, but none of those courts found the latent ambiguity from extrinsic 

evidence about the parties’ intent. Instead, they established latent ambiguity with claim-related 

evidence showing a mistaken description of a person,
6
 with claim-related evidence showing 

ambiguity in whether certain employees were “in the immediate service” of the insured,
7
 and 

with claim-related evidence showing lack of clarity when applying an exclusion to underlying 

claim facts.
8
 The other three liability insurance cases did not find any latent ambiguity.

9
 

                                                 
4
 Prototypical examples of latent ambiguity include a contract’s referring to a ship named Peerless without 

specifying which of the ships of that name it means, and a will’s referring to “my cousin John” when the testator had 

no cousin named John, but did have a nephew named John and a cousin named James. In each case, the legal 

document appears clear on its face, but does not have a single reasonable meaning when applied to the claim facts. 

5
 See, e.g., 18:24-26 (discussing the process of examining a policy both “in isolation” and “in relation to coverage 

for the legal action at issue” without apparent awareness of the inherent contradiction). 

6
 Greene v. Hanover Ins. Co., 700 So. 2d 1354, 1356-57 (Ala. 1997). Greene, which is actually a reformation case, 

specified that “parol evidence is admissible to clarify a latent ambiguity” (emphasis added). 

7
 Blue Diamond v. Holland-Am. Ins. Co., 671 S.W.2d 829, 833–34 (Tenn. 1984) (latent ambiguity arises “from the 

ambiguous state of extrinsic circumstance to which the words of the instrument refer” (quotation omitted)). 

8
 Aetna Cas. & Sur. Co. v. Haas, 422 S.W.2d 316, 319 (Mo. 1968) (“The latent ambiguity becomes pronounced 

when one attempts to discover to just what property the ‘care, custody and control’ exclusion was meant to apply. 

The clause is uncertain as to its application, and as applied to the facts and circumstances is susceptible to more than 

one interpretation.”). Haas appears to have considered evidence of intent only because it had already found the term 

ambiguous. See Schnuck Markets, Inc. v. Transam. Ins. Co., 652 S.W.2d 206, 212 (Mo. Ct. App. 1983) (“In the 

absence of ambiguity, extrinsic evidence may not be used to construe the meaning of a contract.”). 
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As to first-party insurance cases, the only two that featured a finding of latent ambiguity 

did so by applying the policy to the facts of a claim for first-party medical benefits
10

 and by 

applying a vague policy description of insured buildings to the facts regarding the policyholder’s 

buildings.
11

 The other five first-party insurance cases cited for “latent ambiguity” also provide no 

support.
12

 And the 16 non-insurance cases mostly discuss situations in which application of a 

contract term to the subject matter with which it dealt demonstrated a latent ambiguity. 

Reporters’ Note a claims that “it is reasonable to conclude that courts understand the rule 

that they are applying in these cases to be different from a strict plain-meaning rule” (33:23-25). 

But none of the cited cases states that latent ambiguity is inconsistent with the plain meaning 

rule. And prominent liability insurance cases that address latent ambiguity say the opposite. For 

example, two state supreme courts have discussed latent ambiguity while applying the plain 

meaning rule in a manner showing that they find the ideas consistent.
13

 While Note a relies on 

“the confusion on this point among these cases” (33:25-26), the cases exhibit no particular 

confusion. Moreover, one would expect confusion over the relationship between the plain 

                                                                                                                                                             
9
 In Cincinnati Specialty Underwriters Ins. Co. v. Energy Wise Homes, Inc., 120 A.3d 1160 (Vt. 2015), the court did 

not discuss latent ambiguity, and did not consider any extrinsic evidence. In Compton v. Houston Cas. Co., 393 P.3d 

305 (Utah 2017), the court also did not discuss latent ambiguity, though it did consider evidence about the claim at 

issue to determine if “for a fee” was unambiguous when applied to the claim facts. And the first plurality opinion in 

City of Grosse Pointe Park v. Michigan Mun. Liab. & Prop. Pool, 702 N.W.2d 106, 115 (Mich. 2005) (Cavanagh, 

J., writing for 3 judges of an evenly-divided court) merely stated that latent ambiguity arises from applying contract 

language to claim facts, but did not find that the claim facts at issue created a latent ambiguity. 

10
 Rubin v. State Farm Mut. Auto. Ins. Co., 43 P.3d 1018, 1021 (Nev. 2002) (“[A] latent ambiguity [is] one that 

exists when the exclusion is applied to the facts at issue and an uncertainty results. The State Farm exclusion, when 

considered in the factual context presented in Rubin’s case, is unclear . . . .” (footnote call omitted)). 

11
 Hasting v. Union Fire Ins. Co., 125 S.E. 923, 924 (S.C. 1924). Hasting distinguished between claim-related 

external evidence admissible to prove existence of latent ambiguity and extrinsic evidence related to the parties’ 

intent and negotiating history, only admissible after establishing the latent ambiguity. 

12
 Two cases did not involve latent ambiguity—one analyzed “allegedly inconsistent policy provisions,” Webb v. 

U.S. Fid. & Guar. Co., 605 A.2d 1344, 1346 (Vt. 1992), and in one a court cited secondary sources to explain that a 

disputed term had not yet been construed often, Erie Ins. Prop. & Cas. Co. v. Chaber, 801 S.E.2d 207, 212 & n.4 

(W.Va. 2017). Two cases merely discussed the idea that latent ambiguity comes from applying policy text to claim 

facts. Kupferschmidt v. Agric. Ins. Co. of Watertown, NY, 78 A. 225 (N.J. 1910) (prototypical latent ambiguity case 

involves a vague description of a person identified in an instrument); Baldwin v. Univ. of Pittsburgh Med. Ctr., 636 

F.3d 69 (3d Cir. 2011) (claimant had standing to plead that claim facts established latent ambiguity in beneficiary 

designation). And the final case involved a court carelessly applying an erroneous Erie prediction originally made 

under Pennsylvania law to a New Jersey property insurance dispute, but nonetheless finding no ambiguity. Newport 

Assocs. Dev. Co. v. Travelers Indem. Co. of Ill., 162 F.3d 789, 790 (3d Cir. 1998). 

13
 Nat’l Union Fire Ins. Co. of Pittsburgh, PA v. CBI Indus., Inc., 907 S.W.2d 517, 521 (Tex. 1995) (latent 

ambiguity “must become evident when the contract is read in context of the surrounding circumstances, not after 

parol evidence of intent is admitted to create an ambiguity” and when “contract language is not fairly susceptible of 

more than one legal meaning or construction . . . extrinsic evidence is inadmissible to contradict or vary the meaning 

of the explicit language of the parties’ written agreement”); Heyman Assocs. No. 1 v. Ins. Co. of State of Pa., 653 

A.2d 122, 133, 137 (Conn. 1995) (attempt to invoke “latent ambiguity” had “little to do with external facts creating 

an ambiguity in otherwise clear and unambiguous language, the traditional view of latent ambiguity,” and because 

“clear and unambiguous language” excluded coverage, “we may not look to evidence outside the insurance contracts 

to vary or distort that plain meaning”). 
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meaning rule and latent ambiguity to have drawn commentary from at least some courts or 

academics—but the Council Draft cites nothing to suggest such confusion.
14

 

Thus, Note a fails to support the claims that the “latent-ambiguity plain-meaning 

approach” can “find support in the common law of insurance” (18:9-11), that “at least a third of 

the states” follow that approach “in insurance cases” (18:28-30), or that latent ambiguity courts 

“always permit consideration of extrinsic evidence of meaning” (19:1, emphasis added).  

In addition, Comment f claims that courts following the “latent-ambiguity approach” 

consider extrinsic evidence regarding subjects such as negotiations, regulatory submissions, and 

“drafting history” (27:9-17). But the “latent ambiguity” cases cited uniformly show courts 

considering such evidence only after finding a term ambiguous when applied to the claim facts. 

Moreover, as shown in Plain Meaning § 3 Reporters’ Notes a and i, courts in the states identified 

with the “latent-ambiguity approach” routinely apply the plain meaning rule and refuse to 

consider such evidence if the disputed term is unambiguous when applied to the claim facts.
15

 

The Council Draft’s analysis of latent ambiguity is inaccurate. The ALI should not 

support a draft that is not supported by any applicable case law or academic scholarship. 

IV. The Council Draft Inadequately Explains How Its Proposed Rule Would Work. 

Council Draft § 3(2) would require a court to weigh extrinsic evidence and determine if 

an unambiguous term is “reasonably susceptible” to a meaning other than its plain meaning. But 

it never explains how to determine if a term is “reasonably susceptible” to a new meaning. 

The Council Draft gives illustrations of how its rule would supposedly work, but they do 

not offer much help. Illustrations 1 and 2 do not include proposed new meanings for disputed 

terms, and so do not show how to consider whether a term is “reasonably susceptible” to a new 

meaning (22:10-19
16

; 22:20-23:8). Illustration 3 has a proposed new meaning, but the court 

                                                 
14

 Ironically, the “confusion” argument is similar to the widely-rejected argument that if a party to a contract 

disagrees with another party’s interpretation of a term, that disagreement alone establishes that the term is 

ambiguous. One party’s confusion cannot establish that the contract—or the law—is unclear. 

15
 Other claims about the supposed latent ambiguity approach are also unsupported. For example, Comment a claims 

that latent ambiguity consider extrinsic evidence “provisionally” to determine if the term is ambiguous (19:2-3). But 

the cited cases do not appear to do so. “Provisional” admission of extrinsic evidence is a concept associated with 

certain contextual courts. E.g., George v. Auto. Club of S. Cal., 135 Cal. Rptr. 3d 480, 491 (Cal. Ct. App. 2011) 

(first-party insurance case); Taylor v. State Farm, 854 P.2d 1134, 1140 (Ariz. 1993) (non-insurance case). 

16
 In Illustration 1, a court determines that an exclusion does not have a plain meaning when applied to snorkeling, 

but the illustration does not explain why the court finds the exclusion ambiguous, nor what the parties proposed as 

alternative reasonable meanings for the disputed term. Illustration 1 is a “variation on the facts in” Hawaiian Isle 

Adventures, Inc. v. N. Am. Capacity Ins. Co., 623 F. Supp. 2d 1189 (D. Haw. 2009) (35:6-8), but the illustration 

changes the facts upon which the HIA court’s reasoning rested. The HIA exclusion applied to “any sports or athletic 

contest or exhibition,” id. at 1193, and the court determined that the exclusion unambiguously applied only to a 

“contest or exhibition,” id. at 1197. Unlike HIA, the Illustration 1 exclusion applies to “any sports or athletic 

activity,” and that court finds without explanation that “sports or athletic activity” does not have a plain meaning. 
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rejects it without determining whether the term is “reasonably susceptible” to the new meaning 

(23:9-24:2).
17

 Only Illustration 4 features a court that uses extrinsic evidence to set aside a plain 

meaning, but it does not use the “reasonably susceptible” test (24:3-25:3). 

In Illustration 4, the court (1) determines that the plain meaning of “sudden and 

accidental” includes a temporal element; (2) somehow determines that a non-temporal meaning 

“is at least a plausible meaning”; (3) considers other extrinsic evidence; and (4) somehow 

concludes that the non-temporal meaning is “more reasonable” than the plain meaning. 

Illustration 4 does not explain how at step (2) the court determines that the proposed alternate 

meaning is a “plausible” meaning, nor why at step (4) the extrinsic evidence was persuasive 

enough to require the court to set aside the plain meaning.
18

 Thus, a court relying on Illustration 

4 for guidance would find little help beyond concluding that the Council Draft rejects the law in 

the majority of states that have addressed “sudden and accidental” pollution exclusions.
19

 

V. A Better Option—Plain Meaning § 3 

 The preceding material discussed how the Council Draft is not grounded in liability 

insurance cases, violates the guiding principles that govern Restatements, does not accurately 

state the law regarding latent ambiguity, and inadequately explains how its proposed rule would 

work. Any one of these issues gives sufficient reason to reject Council Draft § 3. 

 The Council is certainly free to ask the Reporters to try yet again to produce a draft that 

adheres to the Revised Style Manual. However, we respectfully suggest that adopting Plain 

Meaning § 3 would be simpler and would more likely keep the RLLI project on track to 

conclude in 2018. 

Plain Meaning § 3 has been drafted through a process that strives to: 

 fully comply with the Revised Style Manual; 

 accurately characterize the authorities cited; 

                                                 
17

 Illustration 3 rejects a new meaning as “less reasonable” than the plain meaning. But the “less reasonable” test is 

no longer in the black letter. Comments still refer to the “less reasonable” idea (20:1-2, 23:28-24:2, 25:16-18), but 

these references are now inconsistent with the black letter. The Council Draft contains several similar errors. See, 

e.g., 31:22-23 (misidentifying Missouri as Georgia); 32:16-18 (calling a fire insurance policy a “life-insurance 

policy”); 31:38-32:3 (citing non-controlling opinion as representing state’s law); 34:34-37 (same); 37:6-11 

(conflating consumer contracts with standard-form contracts). 

18
 In Illustration 3, a court considers “drafting history and other extrinsic evidence” but concludes that the evidence 

does not require setting aside the plain meaning of a pollution exclusion. The Council Draft does not explain why in 

Illustration 4 similar extrinsic evidence reveals a “more reasonable meaning” than the plain meaning. 

19
 See, e.g., Construction of Qualified Pollution Exclusion Clause in Liability Insurance Policy, 88 A.L.R.5th 493, 

§ 3 (citing cases from 22 states that interpret ‘sudden’ to include a temporal element); § 4 (citing contrary cases from 

11 states); Allan D. Windt, Insurance Claims and Disputes § 11:12 (noting that “majority of courts . . . have held 

that [‘sudden’] has a temporal element”). Notably, many of the minority cases find “sudden” ambiguous without 

considering extrinsic evidence, instead considering dictionary definitions and the reasoning of other cases. 
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 rely on liability insurance cases; and 

 focus on cases in which courts decide whether to use specific extrinsic evidence to 

interpret a policy, and avoid cases that only discuss contract interpretation in dicta. 

 Plain Meaning § 3(1) defines plain meaning in terms similar to Council Draft § 3(1). 

Plain Meaning § 3(2) adopts the majority plain meaning rule for liability insurance policies. 

 Comment a accurately explains how the liability insurance plain meaning rule fits into 

broader debates over contract interpretation. Reporters’ Note a provides examples of cases from 

45 states in which the court declines to consider additional extrinsic evidence to interpret a 

liability policy term that has an unambiguous plain meaning. 

 Comment b explains the reasons to adopt the plain meaning rule to interpret liability 

insurance policies. Reporters’ Note b cites two cases in which a court applying a contextual rule 

used extrinsic evidence to change the meaning of an otherwise-unambiguous liability insurance 

policy term, as well as other exemplar liability insurance cases that apply or discuss a contextual 

rule without that rule making a demonstrable difference to the case’s outcome. 

 Comment c provides an overview of the interpretive process, emphasizing the 

distinctions between the contract text to be interpreted, the claim facts to which the interpreted 

term must be applied, and other extrinsic evidence used by contextual courts. Comments d and e 

and their accompanying Reporters’ Notes give a more detailed discussion of interpretation in the 

context of the entire policy and while applying the term to the claim facts at issue. 

 Comment f and Reporters’ Note f explain how the concept of “latent ambiguity” relates to 

contract interpretation, with particular attention to liability policy interpretation. Comment g 

discusses how extrinsic evidence might be admissible in connection with other legal rules. 

Comment h and Reporters’ Note h discuss the perspective from which the court reads policy 

language. Comment i and Reporters’ Note i discuss specific types of non-claim-related extrinsic 

evidence that courts generally exclude under the plain meaning rule. 

VI. Conclusion 

Council Draft § 3 is seriously flawed. The Council should approve a draft that accurately 

summarizes the relevant applicable law. I believe Plain Meaning § 3 is a clear formulation of 

existing common law. 


