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 IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

TWIN CITY FIRE INSURANCE
COMPANY,

Plaintiff,

v.

HARTMAN, SIMONS & WOOD,
LLP; GIL Y. BURSTINER; and
STEPHANIE B. SKIDMORE,

Defendants.

:
:
:
:
:
:
:
:
:
:
:

CIVIL ACTION NO.
1:13-CV-1608-SCJ

ORDER

This matter appears  before the Court on Plaintiff’s Motion for Partial

Summary Judgment (Doc. No. [85]) and Defendants’ Motion for Summary Judgment

(Doc. No. [79]).

I. BACKGROUND

Plaintiff, Twin City Fire Insurance Company (“Twin City”), issued three

professional liability insurance policies to Defendant Hartman, Simons & Wood,

LLP, (“Hartman Simons”). Doc. No. [95-1], pp. 1–2, ¶1. The first policy was effective

from December 31, 2007, to December 31, 2008; the second from December 31, 2008,

to December 31, 2009; and the third from December 31, 2009, to December 31, 2010.

Id. In conjunction with the first policy, Defendant Robert Simons—the managing
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partner of Harman Simons from 2002 to 2011—completed an application (“the 2007

Application”). Id. p. 2, ¶¶2–4.

The 2007 Application was written on a St. Paul Travelers’ form, but was used

by Twin City in deciding whether to issue the insurance policy. Id. p. 3, ¶5.1 In the

2007 Application, Simons represented that Hartman Simons had procedures in place

requiring:

• that firm management regularly review the status and
direction of all firm matters; 

• that all attorneys provide a thorough update to firm
management of any problem  files or cases; and

• formal internal training sessions on the firm policies and
procedures for new lawyers who will become involved in
the firm’s real estate practice.

Id. p. 3–4, ¶¶6–8. In December of each year, in conjunction with the renewal of the

insurance policy, Hartman Simons provided a warranty letter confirming that there

were no material changes in the information submitted in the 2007 application and

confirming that no one covered by the policy had knowledge of circumstances that

may give rise to a claim. See id. pp. 8–10, ¶19, 24.

In the fall of 2009, the Bank of North Georgia (“the Bank”) asked Hartman

Simons  to prepare a guaranty-release agreement, releasing Northside Guaranty, LLC

1 As discussed more below, the parties disagree on the extent to which Twin City
relied on the answers in the 2007 Application in deciding whether to issue the insurance
policy. See Doc. No. [95-1], p. 3, ¶5.

2
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(“Northside”) from its guaranty on a certain loan in exchange for the release of a

second mortgage on another property. Id. p. 16, ¶43. Defendants Stephanie Skidmore

and Gil Burstiner worked on the release agreement on behalf of Harman Simons. Id.

The release agreement was prepared with input from Northside’s counsel and was

signed by representatives from the Bank and Northside on October 23, 2009. Id. pp.

16–17, ¶¶45–46. While the Bank wanted the release to apply to only one specific

financial obligation, in November 2009 Defendants Skidmore and Burstiner learned

that Northside contended that the final version of the release agreement “operated

to release a host of financial obligations to the Bank.” Id. pp. 16--17, ¶¶44, 48. On

December 8, 2009, Defendant Burstiner received an email with a letter from

Northside’s counsel attached. Doc. No. [87-5], pp. 19–22.2 The letter mentioned a

meeting between Northside’s counsel and the Bank, detailed the loans that Northside

contended were covered by the agreement, and discussed the possibility of “winner

take all” litigation regarding the scope of the release. Id. pp. 20–22. 

On June 16, 2010, Northside and its affiliates commenced two actions against

the Bank, seeking declarations that the release agreement prepared by Harman

Simons released Northside and its affiliates of all obligations to the Bank. Doc.

2 For ease of reference, the page numbers of the citations in this Order refer to the
page numbers of the electronic versions of the documents, which is not necessarily the same
as the page number found on the documents themselves.

3
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No. [95-1], p. 19, ¶56. The Bank sent a letter to Defendant Burstiner on June 24, 2010,

reserving its rights to pursue claims relating to the release agreement and the

litigation with Northside. Id. ¶57. In July 2010, Harman Simons informed Twin City

of the potential malpractice claim. See id. p. 20, ¶59; see also Doc. No. [94-11],

pp. 9–10. When they informed Twin City of the claim, Defendants did not inform

Twin City about any of the discussions, letters, or emails from 2009. See Doc.

No. [95-1], pp. 21–22, ¶¶62–63.

Upon learning of the notice of a claim, Twin City sent a letter stating that “all

rights are fully reserved regarding coverage for the reported matter” and that a

“written preliminary coverage” letter would be provided “in the near future.” Doc.

No. [85-3], p. 101. In a letter dated August 27, 2010,3 again mentioning “a complete

and full reservation of any and all rights under the subject policy.” Id. p. 104.

However, the only issue identified in the letter was the possibility that the claim may

be in excess of the policy limit. See id. pp. 103–104. On July 13, 2011, Twin City sent

a letter to Hartman Simons, stating that it had recently learned of the December 8,

2009, email to Defendant Burstiner regarding the letter from Northside. Doc.

No. [87-5], p. 17. Twin City stated that the insurance claim regarding the release

3 The actual date on the letter is August 27, 2008. See Doc. No. [85-3], p. 103.
However, “[a]ll parties agree that the letter was actually sent on August 27, 2010.” Doc.
No. [92-3], p. 23 n.1. 

4
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agreement may thus have arisen prior to the inception of the 2009–2010 insurance

policy and not be covered by that policy. Id. The letter further states that Burstiner

and Skidmore appear to “qualify as insureds who were aware of circumstances that

they knew might result in a claim or that they reasonably could have foreseen might

result in a claim,” voiding the 2009–2010 insurance policy. Id. Twin City concludes

by stating that it planned to continue its investigation of “the extent of its obligations

to defend or indemnify [Defendants] under the insurance policy.” Id. p. 18. To

further the investigation, on July 21, 2011, Twin City requested a variety of

documentation related to the release agreement and the subsequent litigation. Doc.

No. [79-26].

In January 2013, the trial judge in the Northside cases issued two orders

granting summary judgment to the plaintiffs in those cases and against the Bank.

Doc. No. [95-1], p. 24, ¶70. In a letter dated April 9, 2013, counsel for the Bank

asserted a legal malpractice claim, relating to the release agreement, against

Defendants Skidmore, Burstiner, and Hartman Simons. Id. pp. 24–25, ¶73. The letter

demanded payment  in the amount of Twin City’s policy limit—$10 million. Id. p. 25,

¶74. In a letter dated April 19, 2013, Defendants demanded that Twin City accept the

settlement offer. Id. ¶75. Twin City notified Defendants that it intended to accept the

settlement demand “under a full reservation of rights regarding the coverage dispute

5
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. . . over whether the underlying suit and in turn the settlement are covered.” Id. ¶76.

Defendants refused to contribute to the settlement because they believed the claim

was fully covered and objected to Twin City’s assertion of a right of recoupment.

Doc. No. [92-3], pp. 36–37, 38–39, ¶76, 81. Before accepting the Bank’s settlement

demand, Twin City commenced the present litigation, seeking an adjudication of the

parties’ respective rights and obligations regarding the malpractice claim, the

insurance policies, and the settlement payment. Doc. No. [95-1], pp. 25–26, ¶77. At

the time Twin City agreed to the settlement, Twin City was aware of the facts and

circumstances regarding the release agreement and any alleged failure to report

those circumstance prior to the issuance of the 2009–2010 insurance policy. Doc.

No. [92-3], p. 42, ¶91. 

II. LEGAL STANDARD

Federal Rule of Civil Procedure 56(a) provides "[t]he court shall grant

summary judgment if the movant shows that there is no genuine dispute as to any

material fact and the movement is entitled to judgment as a matter of law." Fed. R.

Civ. P. 56(a). A fact is “material” if it involves “a legal element of the claim under the

applicable substantive law which might affect the outcome of the case.”

Allen v. Tyson Foods, Inc., 121 F.3d 642, 646 (11th Cir. 1997).A factual dispute is

genuine if the evidence would allow a reasonable jury to find for the nonmoving

6
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party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 2505, 2510, 91 L.

Ed. 2d 202 (1986).

The moving party bears the initial burden of showing, by reference to

materials in the record, that there is no genuine dispute as to any material fact that

should be decided at trial. Hickson Corp. v. N. Crossarm Co., 357 F.3d 1256, 1260

(11th Cir. 2004). The moving party’s burden is discharged merely by

“‘showing’—that is, pointing out to the district court—that there is an absence of

evidence to support [an essential element of] the nonmoving party’s case.” Celotex

Corp. v. Catrett, 477 U.S. 317, 325, 106 S. Ct. 2548, 2554, 91 L. Ed. 2d 265 (1986). In

determining whether the moving party has met this burden, this Court must

consider the facts in the light most favorable to Plaintiff. See Robinson v. Arrugueta,

415 F.3d 1252, 1257 (11th Cir.2005). 

Once the moving party has adequately supported its motion, the non-movant

then has the burden of showing that summary judgment is improper by coming

forward with specific facts showing a genuine dispute. Matsushita Elec. Indus. Co.

v. Zenith Radio Corp., 475 U.S. 574, 587, 106 S. Ct. 1348, 1356, 89 L. Ed. 2d 538 (1986).

There is no “genuine [dispute] for trial” when the record as a whole could not lead

a rational trier of fact to find for the nonmoving party. Id. (citations omitted). All

7
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reasonable doubts, however, are resolved in the favor of the non-movant. Fitzpatrick

v. City of Atlanta, 2 F.3d 1112, 1115 (11th Cir. 1993).

III. ANALYSIS

Twin City filed the present action asserting a claim for Allocation of Defense

and Indemnity Costs Between Covered and Uncovered Claims/Parties and a claim

for Recoupment based on a theory of unjust enrichment.4 See Doc. No. [1], pp. 11–13.

During Defendant Simons’ deposition in 2015 Plaintiff learned that he allegedly

“never informed [Hartman Simons] attorneys that they had a responsibility to advise

him of the likelihood of a claim,” and “that Hartman Simons had no training,

procedure, or process for informing attorneys of their obligation to report actual or

potential claims,” despite Defendant Simons’ prior representations to the contrary.

See Doc. No. [62], pp. 6–7. Thus, Twin City was allowed amend its complaint to add

Mr. Simons as a defendant and add two new counts—claims of negligent and

intentional misrepresentations in connection with the insurance policy applications.

See Doc. No. [47-1], pp. 13–16; see also Doc. No. [67]. 

1. Allocation Claim

4 In its initial complaint, Twin City also asserted a claim for declaratory judgment,
which was dismissed for lack of standing after Twin City paid the settlement with the Bank.
See Doc. No. [25], p. 14.

8
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Twin City’s first claim is for Allocation of Defense and Indemnity Costs

Between Covered and Uncovered Claims/Parties. Doc. No. [70], p. 11. In support of

this claim, Twin City cites to an allocation provision contained in the insurance

policies, which states that, where a claim “includes both covered and non-covered

matters, or . . . is made against covered and non-covered parties,” Twin City has a

right to allocate. Id. ¶36. As Defendants point out in their brief, Hartman Simons’

insurance claim “neither involved covered and non-covered parties nor covered and

non-covered matters.” See Doc. No. [79-1], p. 11. Instead, Twin City’s argument is

that Hartman Simons’ entire insurance claim was not covered, making the allocation

provision inapplicable to this case. Twin City itself acknowledges that its first claim

is only applicable if the Court should find that a portion of the insurance claim was

covered. Doc. No. [92], pp. 19–20. The insurance claim related to a single claim that

either is or is not covered. See Doc. No. [95-1], pp. 23–24, ¶73. While the claim was

asserted against Skidmore, Burstiner, and Hartman Simons, Twin City took the

position that Skidmore and Burstiner “qualify as insureds” and advances no

argument that they are non-covered parties. See id.; Doc. No. [87-5], p. 17; see aslso

Doc. No. [92], pp. 19–20. The allocation provision is, thus, inapplicable.

In any event, Twin City cannot now assert a right to allocation because it never

reserved that right. “Under Georgia law, where an insurer is faced with a decision

9
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regarding how to handle a claim of coverage at the same time a lawsuit is pending

against its insured, the insurer has three options.” Hoover v. Maxum Indem. Co., 291

Ga. 402, 404, 730 S.E.2d 413, 416 (2012). The insurer can (1) “defend the claim, thereby

waiving its policy defenses and claims of non-coverage,” (2) “deny coverage and

refuse to defend,” or (3) “defend under a reservation of rights.” Id. at 404–05. If the

insurer chooses the third option, the “reservation of rights must be unambiguous.”

Id. at 406. If the insurer’s reservation of rights is ambiguous, it “must be construed

strictly against the insurer and liberally in favor of the insured.” Id. “A reservation

of rights is not valid if it does not fairly inform the insured of the insurer’s position.”

Id. 

Twin City issued two reservation of rights letters, neither of which mentioned

the allocation provision or Twin City’s right of allocation. See Doc. No. [85-3],

pp. 103–04; Doc. No. [87-5], pp. 17–18. Twin City’s first letter did mention “a

complete and full reservation of any and all rights under the subject policy.” Doc.

No. [85-3], p. 104. However, this “boilerplate language . . . purporting to reserve the

right to assert a myriad of other defenses at a later date” is inadequate to put an

insured on notice of an insurer’s reservation of rights. See Hoover, 291 Ga. at 406.

Thus, even if the allocation were applicable to Hartman Simons’ insurance claim,

which it is not, Twin City failed to properly reserve this right and thus waived this

10
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defense. See id.; see also Facility Investments, LP v. Homeland Ins. Co. of N.Y., 321

Ga. App. 103, 110, 741 S.E.2d 228, 234 (2013) (physical precedent only) (holding that

an insurer could not recover a settlement payment because the reservation of rights

letter did not “specifically reserv[e] [the insurer’s] rights with regard to the

uncovered loss allocation provision”). 

2. Unjust Enrichment

Twin City’s second claim is for “recoupment,” but is based upon a theory of

unjust enrichment. See Doc. No. [70], p. 12, ¶42. Defendants are correct that, under

Georgia law, a party may not assert an unjust enrichment claim where there is an

express contract that governs the relationship between the parties. See Tuvim v.

United Jewish Communities, Inc., 285 Ga. 632, 635, 680 S.E.2d 827, 829 (2009)

(“Unjust enrichment applies when as a matter of fact there is no legal contract . . . .”);

see also Marvin Hewatt Enterprises, Inc. v. Butler Capital Corp., 328 Ga. App. 317,

322–23, 761 S.E.2d 857, 863 (2014) (“Where there is an express contract, there can be

no recovery based upon an unjust enrichment theory.”); Camp Creek Hosp. Inns, Inc.

v. Sheraton Franchise Corp., 139 F.3d 1396, 1413 (11th Cir. 1998)(noting that, under

Georgia law, a claim for unjust enrichment is available only when there is no legal

contract between the parties). 

11
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Plaintiff relies on Woodard v. First Nat. Bank of Atlanta, 159 Ga. App. 769, 769,

285 S.E.2d 229, 229 (1981) to argue that the existence of a contract does not bar an

unjust enrichment claim under Georgia law. Doc. No. [92], pp. 23–24. However,

Woodard dealt with a dispute over a check that drew on a closed bank account, and

the plaintiffs argued that “when that account was closed the contract died with the

account.” 159 Ga. App. at 770. Because the contract between the parties did not

govern the dispute over the check, recovery on an unjust enrichment theory was

proper in Woodard. Georgia law is clear. To the extent Plaintiff argues that

Defendants’ insurance claim was “outside coverage,” its claim depends on “the

terms of the policies themselves” and thus is one for breach of contract, not unjust

enrichment. See Doc. No. [92], pp. 19–21. However, to the extent that Plaintiff seeks

to void the insurance policies based on its argument that it was fraudulently induced

into the contracts by Defendant Simons’ alleged misrepresentations, its claim is for

unjust enrichment and not breach of contract.

Plaintiff can proceed under both its theory that Defendants breached the

contract—by asserting an insurance claim not covered by the policies—and its

alternative theory that the insurance policies were void due to fraudulent

inducement. See Fed. R. Civ. P. 8(d)(2). If Plaintiff can show that Hartman Simons’

insurance claim was not covered by the policies, it could have denied the claim

12
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without rescinding the policies and returning the premiums. See Massachusetts Bay

Ins. Co. v. Hall, 196 Ga. App. 349, 352, 395 S.E.2d 851, 854 (1990). However, if Plaintiff

succeeds in its argument that the policies were void due to misrepresentations made

by Defendant Simons, it may be able to recover the settlement payment it made to

the Bank, but would have to return the premiums paid by Hartman Simons. See

Thompson v. Permanent Gen. Assur. Corp., 238 Ga. App. 450, 451, 519 S.E.2d 249,

251 (1999).5 Thus, the resolution of plaintiff’s unjust enrichment claim turns on the

nature of the alleged misrepresentations.

3. Misrepresentation Claims

There are two categories of misrepresentations allegedly made by Defendant

Simons. The first alleged misrepresentations deal with the 2009 insurance renewal

and whether anyone at Hartman Simons was aware of circumstances that they knew

might result in a claim—the so-called “Circumstances Representations.” See Doc.

No. [79-1], p. 15; Doc. No. [92], p. 11. The second set of alleged misrepresentations

concern the 2007 Application and whether Hartman Simons had certain internal

5 Defendants argue that Twin City cannot both keep the insurance premiums and
assert that the policies were void due to misrepresentations. Doc. No. [108], pp. 11–12. They
are correct insofar as, if Plaintiff succeeds on its claim that the insurance policies were void,
it would be required to return the premiums to put the parties in “the position [they] would
have been in had there been no [misrepresentations].” See BDO Seidman, LLP v. Mindis
Acquisition Corp., 276 Ga. 311, 311–12, 578 S.E.2d 400, 401 (2003). However, an insurer need
not return the premiums before pursuing its claim that the contracts are void. See Georgia
Cas. & Sur. Co. v. Valley Wood, Inc., 336 Ga. App. 795, 797, 783 S.E.2d 441, 444 (2016),
reconsideration denied (Apr. 14, 2016), cert. denied (Oct. 31, 2016).

13
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procedures in place for identifying and reporting potential malpractice claims—the

“Procedures Representations.” See Doc. No. [79-1], p. 15; Doc. No. [92], p. 11. The

Court addresses each of these kinds of representations in turn.

With regard to the Circumstances Representations, Defendants make a variety

of arguments that they are entitled to summary judgment, the most persuasive of

which is their contention that Plaintiff’s claims are barred by the voluntary payment

doctrine. See Doc. No. [79-1], pp. 23–25. Georgia law provides that “[p]ayments of

claims made through ignorance of the law or where all the facts are known and there

is no misplaced confidence and no artifice, deception, or fraudulent practice used by

the other party are deemed voluntary and cannot be recovered.” O.C.G.A. § 13-1-13.

The statute makes an exception for payments “made under an urgent and immediate

necessity therefor or to release person or property from detention or to prevent an

immediate seizure of person or property.” Id. 

Plaintiff does not dispute that it was aware of the Circumstances

Representations at the time it paid the settlement, nor does it contend that there was

any misplaced confidence, artifice, deception, or fraudulent practice by Defendant

with regard to the Circumstances Representations. See Doc. No. [92-3], p. 42, ¶91; see

also Doc. No. [92], p. 29. Instead, Plaintiff argues that it made the settlement payment

under an “urgent and immediate necessity,” because “it was forced either to pay

14
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$10 million immediately or expose itself or its insured to liability in excess of

$60 million.” Doc. No. [92], p. 29. In support of its position, Twin City cites the

Restatement (Third) of Restitution and Unjust Enrichment section dealing with

performance of a disputed obligation. Id. p. 30; see also Restatement (Third) of

Restitution and Unjust Enrichment § 35 (2011). That section states that if a party

demands performance that is not in fact due under a contract “under circumstances

making it reasonable to accede to the demand rather than to insist on an immediate

test of the disputed obligation, the party on whom the demand is made may render

such performance under protest or with reservation of rights, preserving a claim in

restitution.” Restatement (Third) of Restitution and Unjust Enrichment § 35(1) (2011).

As an illustration of this principle, the Restatement cites Blue Ridge Ins. Co. v.

Jacobsen, 25 Cal. 4th 489, 22 P.3d 313 (2001), where an insurer agreed to a time-

limited settlement demand, despite the fact that it disputed coverage, and was later

allowed to sue for reimbursement of the settlement payment. Restatement (Third) of

Restitution and Unjust Enrichment § 35, ill. 11 (2011).

However, the more recent tentative draft of the Restatement of the Law of

Liability Insurance states: “Unless otherwise stated in an insurance policy or agreed

to by the insured, an insurer may not settle a legal action and thereafter demand

recoupment of the settlement amount from the insured on the grounds that the

15
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action was not covered.” Restatement of the Law of Liability Insurance § 25(2), TD

No. 1 (2016). The comments to this section acknowledge the conflict in the law, but

state that “the majority of state courts and federal appellate courts that have

addressed the issue have not permitted recoupment in the absence of a provision in

the insurance policy granting the insurer this right.” Restatement of the Law of

Liability Insurance § 25, TD No 1, comment (c) (2016). Georgia’s voluntary payment

doctrine accords with the rule stated in the Restatement of the Law of Liability

Insurance and the majority of courts to address the issue.

Although there are no Georgia Supreme Court opinions on point, the Georgia

Court of Appeals has repeatedly held that the voluntary-payment doctrine may bar

an insurer from recovering payments it made despite a known defense. See S. Mut.

Church Ins. Co. v. ARS Mech., LLC, 306 Ga. App. 748, 752, 703 S.E.2d 363, 366 (2010)

(insurer who paid money “even though at one point [the insurer] did not have a

sworn proof of loss from the [insured]” could not recover because insurer was aware

of defense of non-coverage at the time of payment); Allianz Ins. Co. v. State Farm

Fire & Cas. Co., 214 Ga. App. 666, 667, 449 S.E.2d 5, 6 (1994) (excess coverage insurer

who paid out even though it was not required to—because primary insurer did not

pay—could not recover payment under voluntary-payment doctrine). Two cases in

particular are instructive, because the Georgia Court of Appeals held that insurers

16
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could not recover settlement payments they made in spite of known coverage

defenses. See Ins. Co. of N. Am. v. Kyla, Inc., 193 Ga. App. 555, 555, 388 S.E.2d 530,

530–31 (1989) (insurer who paid $600,000 settlement, even though it claimed that the

policy limits were $500,000, could not recover the overpayment because it was a

voluntary payment); Transp. Ins. Co. v. Maryland Cas. Co., 187 Ga. App. 361, 364,

370 S.E.2d 188, 191 (1988) (insurer who paid $40,000 to settle suit against it by

insureds, despite claiming that the money was over the policy limits, could not

recover under the voluntary-payment doctrine).

Plaintiff’s argument that it made the settlement payment under an “urgent and

immediate necessity” also fails. See Doc. No. [92], p. 29. “The canon, noscitur a sociis,

reminds us that a word is known by the company it keeps and is invoked when a

string of statutory terms raises the implication that the words grouped in a list

should be given related meaning.” S.D. Warren Co. v. Maine Bd. of Envtl. Prot., 547

U.S. 370, 378, 126 S. Ct. 1843, 1849, 164 L. Ed. 2d 625 (2006) (quotation marks and

citation omitted). Here, the phrase “urgent and immediate necessity” appears in the

statute alongside “to release person or property from detention or to prevent an

immediate seizure of person or property.” O.C.G.A. § 13-1-13. Thus, the kind of

“necessity” contemplated by the statute is the potential of “an immediate seizure of

person or property,” not the possibility that a person may increase their settlement

17
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demand or that a person may have to expend litigation costs disputing a claim. See

id. 

Numerous cases applying Georgia law support the interpretation that

settlement of a disputed claim is not the kind of duress that would bar application

of the voluntary-payment doctrine. See Sellers Bros. v. Imperial Flowers, Inc., 232 Ga.

App. 687, 689, 503 S.E.2d 573, 575 (1998) (party who settled dispute due to threat of

garnishment judgments made a voluntary payment and argument that the payment

was made under duress was “meritless” because the party “was not under the

immediate threat of seizure of property”); Crawford v. Gulf States Mortg. Co., 153

Ga. App. 393, 393, 265 S.E.2d 327, 328 (1980) (party who paid settlement of disputed

claim made a voluntary payment and was not under any duress); see also Chouinard

v. Chouinard, 568 F.2d 430, 435 (5th Cir. 1978) (applying Georgia law and holding

that because there would be no duress where a party prosecuted a legitimate claim

“there similarly is no duress where, as here, there was a settlement rather than a suit

or threatened suit”); Cotton v. Med-Cor Health Info. Sols., Inc., 221 Ga. App. 609, 612,

472 S.E.2d 92, 96 (1996) (former patients’ who made payments for records did so

voluntarily and argument that they “otherwise risked collection action” did not

“constitute an urgent necessity within meaning of voluntary payment doctrine”).

18
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Applying the above principles to the present matter, Twin City’s payment of

the settlement was voluntary with respect to the Circumstances Representations.6

Twin City was aware of all of the facts underlying its coverage defense regarding the

Circumstances Representations at the time it paid the settlement. See Doc. No. [92-3],

p. 42, ¶91. Its decision to pay the settlement was voluntary and not made under the

kind of necessity or duress contemplated by O.C.G.A. § 13-1-13. See Chouinard, 568

F.2d at 435; Sellers Bros., 232 Ga. App. at 689; Kyla, Inc., 193 Ga. App. at 555; Transp.

Ins. Co., 187 Ga. App. at 364. Moreover, any “urgency” created by the expiry of the

Bank’s settlement offer was created by Twin City’s own delay. Twin City was aware

of the facts underlying the Circumstances Representations no later than July 13, 2011,

but waited nearly two years to file a declaratory judgment action. See Doc. No. [87-5],

p. 17; Doc. No. [1]. Twin City cannot complain that it acted under an “urgency”

caused by its own actions, not Defendants.  See Chouinard, 568 F.2d at 434 (noting

that, under Georgia law, an economic duress claim “ must be based on the acts or

conduct of the opposite party and not merely on the necessities of the purported

victim”); Kyla, Inc., 193 Ga. App. at 556 (insurer could not recover where it “did not

seek declaratory judgment for some fifteen months after the lawsuit was filed

6 Because the Court concludes that Twin City’s payment of the settlement was
voluntary with respect to the Circumstances Representations, the Court need not address
Defendants’ other arguments regarding the Circumstance Representations.
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[against the insured] and then proceeded to settle the lawsuit prior to a ruling upon

the declaratory judgment action”).

However, Twin City did not make a voluntary payment with respect to the

Procedures Representations. Simply put, Twin City was not aware of all the facts

underlying its defense with respect to the Procedures Representations at the time it

paid the settlement and thus O.C.G.A. § 13-1-13 does not apply. See Doc. No. [67],

pp. 2–3. Nor is Defendants’ waiver argument applicable to the Procedures

Representations, because Plaintiff cannot have waived a defense it did not know

existed. See Doc. No. [79-1], pp. 22–24; see also Richmond v. Georgia Farm Bureau

Mut. Ins. Co., 140 Ga. App. 215, 219, 231 S.E.2d 245, 248 (1976) (describing the

procedures an insurer must follow to preserve its defenses “[u]pon learning of facts

reasonably putting it on notice that there may be grounds for noncoverage”). Thus,

Defendants’ argument that they are entitled to summary judgment with regard to the

Procedures Representations boil down to their contentions that: (1)Plaintiff cannot

void the 2009–2010 policy based on alleged misrepresentations made in 2007 and

(2) the alleged misrepresentations were not material. See Doc. No. [79-1], pp. 18–22.

The Court addresses each of these arguments in turn.

Defendants argue that any misrepresentations made in the 2007 Application

“do not give rise to a claim under [the] policy issued in 2009,” because that policy
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“did not contain any warranty or affirmation of representations made in prior

applications.” Doc. No. [79-1], p. 21. However, in connection with the issuance of a

new insurance policy in December of every year, Twin City requested, and Hartman

Simons provided, a warranty letter confirming that there had been no material

changes in the information submitted in the prior application. See Doc. No. [95-1],

pp. 8–10, ¶19, 24. Thus, the 2009–2010 insurance policy incorporated the answers

submitted in connection with the 2008–2009 insurance policy, which in turn

incorporated the answers in the original 2007 Application. If the information

submitted in connection with the 2007 Application was materially false, then

Hartman Simons affirmance of that information every year would also be materially

false.

The crux of the dispute between the parties is whether certain representations

made in the 2007 Application were materially false. Under Georgia law, “[i]n order

to void a policy of insurance for a misrepresentation in the application, the insurer

must show that the representation was false and that it was material in that it

changed the nature, extent, or character of the risk.” Sentry Indem. Co. v. Brady, 153

Ga. App. 168, 170, 264 S.E.2d 702, 703 (1980).  “A material misrepresentation is one

that would influence a prudent insurer in determining whether or not to accept the

risk, or in fixing a different amount of premium in the event of such acceptance.” Id. 
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The materiality of a representation is ordinarily a jury question, except “where the

evidence excludes every reasonable inference except that [the representation] was

material.” Miller v. Nationwide Ins. Co., 202 Ga. App. 737, 737, 415 S.E.2d 700, 701

(1992).

The Procedures Representations concern whether Hartman Simons

(1) “regularly review[ed] the status and direction of all firm matters,” (2) provided

“formal internal training sessions on the firm policies and procedures for new

lawyers,” and (3) required “that all attorneys provide a thorough update to firm

management of any problem  files or cases.” See Doc. No. [95-1], p. 3–4, ¶¶6–8.

Defendants first argue that these procedures could not have been material to Twin

City’s decision because Twin City does not ask about such procedures on its own

insurance application forms. See Doc. No. [95], p. 10–11; Doc. No. [79-1], pp. 19–20.

However, Twin City notes that the St. Paul Travelers’ form submitted by Harman

Simons does contain questions about the procedures at issue. Doc. No. [92], p. 14.

Matthew Probolus, a legal-malpractice insurance underwriter formerly with Twin

City, testified that the fact that the St. Paul form has more detailed questions means

that Twin City underwriters do not need to ask those questions during follow-up

conversations, but can instead rely on the information provided in the form. Doc.

No. [83], pp. 72–73.
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Indeed, Twin City’s underwriting guidelines direct underwriters to obtain

certain minimum information before issuing an insurance policy, including

information about “the quality of risk management, and [a] firm’s internal controls.”

Doc. No. [83-1], p. 4. Timothy Marlin, another legal-malpractice insurance

underwriter for Twin City, testified that this guideline includes information about

any processes and procedures that a firm has in place for the reporting of potential

malpractice claims. Doc. No. [83], p. 130. Mr. Marlin stated that, as an underwriter,

it is important for him to know if a firm has a policy of training its attorney on what

to do if they learn of potential malpractice claims. See id. pp. 116–18. Thus,

Mr. Marlin testified that it is “essential” that an applicant be truthful in responding

to questions about what training it provides its associates as to the handling of

malpractice claims, because the handling of potential malpractice claims “goes to the

heart of the coverage.” See id. pp. 119–20.

Defendants argue that the Procedures Representations are, nevertheless,

immaterial for several reasons. For example, Mr. Probolus testified that if Hartman

Simons had given different responses to the questions about their procedures, such

answers would not necessarily have been “fatal” to their application. See Doc.

No. [83], pp. 87–89. This does not, however, mean that the answers are immaterial.

Mr. Probolus stated that different answers about Harman Simons’ procedures might
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not have been “fatal” when considered individually, but this does not prove that

Twin City would have issued the policy regardless of Hartman Simons’ procedures.

Moreover, Twin City does not need to show that it would not have issued the

insurance policies if Hartman Simons had provided truthful responses to the

procedures questions. Rather, the standard of materiality is whether a representation 

“would influence a prudent insurer in determining whether or not to accept the risk,

or in fixing a different amount of premium in the event of such acceptance.” Sentry

Indem. Co., 153 Ga. App. at 170.

Defendants also argue that the Procedures Representations were immaterial,

as a matter of law, because Twin City “accept[ed] an application that was incomplete

on its face.” Doc. No. [95], p. 12. Part of the 2007 Application required a narrative

explanation of a firm’s procedures if the firm answered “no” to any of the questions

about the firm’s procedures. Doc. No. [83-6], p. 11. While Hartman Simons answered

“no” to some of the questions regarding oversight procedures, it did not provide

complete narrative explanations, although it did provide narrative explanations

about other procedures. See id. pp. 9–12. But Hartman Simons answered “yes” to the

questions regarding the Procedures Representations at issue here and thus did not

have to provide a narrative explanation of those answers.  The fact that Hartman
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Simons failed to provide narrative explanations with regard to other questions does

not definitively prove that the Procedures Representations were immaterial.

This back-and-forth factual dispute between the parties on the issue of

materiality effectively demonstrates that neither is entitled to summary judgment on

the issue of whether the Procedures Representations void the insurance contract. A

rational trier of fact might believe Mr. Marlin’s testimony that it is “essential” a firm

be truthful about its procedures for training attorneys to report potential malpractice

claims, especially since the entire point of the policies at issue is coverage of

malpractice claims. See Doc. No. [83], pp. 116–18, 130. But a reasonable jury could

also find that the questions were immaterial because Twin City did not ask those

questions in its own application. Then again, a reasonable jury might find that the

Procedures Representations are material because the underwriter would have asked

follow-up questions about those matters if the information had not been provided

in the application. The Court’s role is not to weigh the credibility of the parties’

witnesses or to decide which pieces of evidence are most persuasive—those issues

are for a jury to decide.

As a final matter, while Defendants “categorically deny that there were any

misrepresentations,” they “did not move for summary judgment on this ground”

because a dispute over “the truth or falsity of a representation is a fact question not
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appropriate for resolution by summary judgment.” Doc. No. [108], pp. 6–7. Plaintiff

does argue, in its own motion for summary judgment, that the representations were

false as a matter of law. Doc. No. [87-9], pp. 17–20. However, the questions asked by

Twin City were ambiguous and provided for only a “yes” or “no” response. See Doc.

No. [87-8], p. 3, ¶¶8–10 (noting Harman Simons answers to questions about “formal”

training sessions, regularly reviewing all “firm matters,” and whether Hartman

Simons had “procedures” for reporting problem files). The rule “construing an

insurance policy . . . strongly against the insurer and favorably to the insured [also]

applies to an application.” Jackson Nat. Life Ins. Co. v. Snead, 231 Ga. App. 406, 411,

499 S.E.2d 173, 177 (1998). Accordingly, any ambiguity or doubt as to the meaning

of words in an application question “will be construed most favorably to the

insured.” Id. The effect is that, as a general rule, “answers to questions in an

insurance application that are ambiguous and call for ‘yes’ or ‘no’ answers cannot be

false as a matter of law.” Id. 

IV. CONCLUSION

For the foregoing reasons, Plaintiff’s first claim and any claim based on the

Circumstances Representations fail. However, there are genuine factual disputes

regarding whether the Procedures Representations allow Twin City to void the

policies, and thus neither party is entitled to summary judgment on that issue. See
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Matsushita Elec. Indus. Co., 475 U.S. at 587. Because Plaintiff’s claim is that the

policies are void due to the Procedures Representations, Plaintiff’s only theory of

recovery is one of unjust enrichment. Plaintiff’s Motion for Partial Summary

Judgment (Doc. No. [85]) and is DENIED. Defendants’ Motion for Summary

Judgment (Doc. No. [79]) is GRANTED in part and DENIED in part.

IT IS SO ORDERED, this 28th day of February, 2017. 

s/Steve C. Jones                                     
HONORABLE STEVE C. JONES

 UNITED STATES DISTRICT JUDGE 
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