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i

CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1, Defendant-Appellee 

Apple Inc. hereby states that it is a California corporation, it has no parent 

corporation, and no publicly-held corporation owns 10% or more of its stock.  

  

  Case: 14-15000, 01/26/2017, ID: 10282274, DktEntry: 35-1, Page 2 of 23



 

 
 

ii

TABLE OF CONTENTS 

Page 

CORPORATE DISCLOSURE STATEMENT .......................................................... i 

RULE 35 STATEMENT ........................................................................................... 1 

STATEMENT OF THE CASE .................................................................................. 2 

SUMMARY OF ARGUMENT ................................................................................. 6 

REASONS FOR GRANTING THE PETITION ....................................................... 9 

I. REHEARING OR REHEARING EN BANC IS WARRANTED 
BECAUSE THE PANEL’S DECISION IS INCONSISTENT WITH 
SUPREME COURT AND CIRCUIT PRECEDENT ..................................... 9 

II. THE PANEL’S DECISION TO CREATE A CIRCUIT SPLIT WITH 
THE EIGHTH CIRCUIT MERITS REHEARING ....................................... 15 

III. THE PANEL’S FLAWED DECISION IMPLICATES ISSUES OF 
EXCEPTIONAL IMPORTANCE FOR ELECTRONIC COMMERCE ...... 16 

CONCLUSION ........................................................................................................ 18 

 

  Case: 14-15000, 01/26/2017, ID: 10282274, DktEntry: 35-1, Page 3 of 23



 

 
 

iii

TABLE OF AUTHORITIES 

Page(s) 
CASES 

Calculators Hawaii, Inc. v. Brandt, Inc., 
724 F.2d 1332 (9th Cir. 1983) ............................................................................... 16 

Campos v. Ticketmaster Corp., 
140 F.3d 1166 (8th Cir. 1998) .......................................................................... 1, 15 

Crayton v. Concord EFS, Inc. (In re ATM Fee Antitrust Litigation), 
686 F.3d 741 (9th Cir. 2012) ......................................................................... passim 

Delaware Valley Surgical Supply Inc. v. Johnson & Johnson, 
523 F.3d 1116 (9th Cir. 2008) .......................................................................... 6, 13 

Hanover Shoe, Inc. v. United Shoe Machinery Corp., 
392 U.S. 481 (1968) .............................................................................................. 10 

Illinois Brick Co. v. Illinois, 
431 U.S. 720 (1977) ..................................................................................... 1, 3, 10 

Illinois Corporate Travel, Inc. v. American Airlines, Inc., 
889 F.2d 751 (7th Cir. 1989) ................................................................................. 16 

Kansas v. Utilicorp United, Inc., 
497 U.S. 199 (1990) ................................................................................................ 7 

Kendall v. Visa U.S.A., Inc., 
518 F.3d 1042 (2008) ....................................................................................... 6, 11 

OTHER AUTHORITIES 

Vibhanshu Abhishek et al., Agency Selling or Reselling? Channel Structures in 
Electronic Retailing, 62 Mgmt. Sci. 2259 (2016) ............................................ 2, 17 

 

 

  Case: 14-15000, 01/26/2017, ID: 10282274, DktEntry: 35-1, Page 4 of 23



   

1 
 

RULE 35 STATEMENT 

This case presents a recurring issue concerning antitrust standing under 

Illinois Brick Co. v. Illinois, 431 U.S. 720 (1977), but in the new context of 

electronic marketplaces.  The district court, the parties, and even the panel at oral 

argument acknowledged this issue is governed by this Court’s decision in Crayton 

v. Concord EFS, Inc. (In re ATM Fee Antitrust Litigation), 686 F.3d 741 (9th Cir. 

2012).  The January 12, 2016 panel decision, however, reversed the district court 

without so much as citing ATM Fee and without addressing the fundamental 

question that drives the Illinois Brick analysis: whether the plaintiffs’ injury theory 

implicates the “pass-through” of an earlier overcharge to someone else.   

In lieu of the traditional analysis, the panel crafted an altogether new 

“functional” framework for Illinois Brick questions focused singly on who delivers 

goods to the plaintiff—a fact of no logical relevance to Illinois Brick policies.  That 

new standard throws antitrust standing law into disarray.  It plainly conflicts with 

governing Supreme Court law, ATM Fee, and other previous decisions of this 

Court.  The panel also unnecessarily announced a circuit split with an Eighth 

Circuit decision (Campos v. Ticketmaster Corp., 140 F.3d 1166 (8th Cir. 1998)) by 

relying on its dissent.  Rehearing or rehearing en banc is necessary to secure and 

maintain uniformity on an issue of exceptional importance to e-commerce 

companies and consumers. 

  Case: 14-15000, 01/26/2017, ID: 10282274, DktEntry: 35-1, Page 5 of 23



 

2 
 

STATEMENT OF THE CASE 

This is a class action by consumers who claim that the ecosystem by which 

iPhone applications (“Apps”) are sold through Apple’s App Store—one of the 

most innovative and output-enhancing business models in recent times—violates 

the antitrust laws.  Plaintiffs fault Apple for adopting a “closed” ecosystem in 

which Apps can be distributed to consumers only through the App Store, claim this 

monopolizes a single-brand market for iPhone Apps, and say it injures consumers 

because the allegedly excessive distribution commission Apple charges to App 

developers is ultimately borne by consumers. 

Apple structured the App Store around an agency selling model.  Apple 

never buys or resells Apps and never sets App prices for the millions of Apps 

developed by third parties.  Instead, developers set the price for their Apps, appoint 

Apple as their sales and fulfillment agent, and agree to pay Apple a 30% 

commission on sales of paid Apps.  Hundreds of thousands of independent App 

developers have signed up for this program.   

The agency model is widespread in electronic commerce.  See generally, 

Vibhanshu Abhishek et al., Agency Selling or Reselling? Channel Structures in 

Electronic Retailing, 62 Mgmt. Sci. 2259 (2016).1  It is the standard model for 

“electronic marketplaces” in which platform sponsors such as Google, Facebook, 
                                                 
1 Available at 
http://repository.cmu.edu/cgi/viewcontent.cgi?article=1398&context=heinzworks. 
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Microsoft, and eBay—all companies headquartered within this Circuit—facilitate 

the sale and distribution of digital goods by third parties.   

The issue on appeal is who has standing to sue for damages when the 

platform provider (here, Apple) charges an allegedly excessive commission—the 

sellers (such as App developers) who agree to pay the commission and set their 

own prices accordingly, or the consumers who purchase those products at prices 

that may or may not include, or “pass-through,” the commission.  Illinois Brick 

mandates that it has to be one or the other, to avoid intractable problems of 

apportionment and double recovery.  431 U.S. at 729.  Illinois Brick and Ninth 

Circuit cases such as ATM Fee also teach that the key issue is whether the 

plaintiff’s injury theory necessarily is based on “pass-through” of an earlier 

overcharge to a more immediate victim of the alleged offence.  If so, the claim is 

barred—whether or not the plaintiff is dealing directly with the defendant.  See, 

e.g., ATM Fee, 686 F.3d at 753 (“Illinois Brick rejected . . . ‘mark up’ claims.”). 

The procedural history of this case is complicated, but the class plaintiffs’ 

theory of harm has always been that Apple’s allegedly “artificial” and “excessive” 

30% commission causes developers to raise their Apps prices, thus causing injury 

to consumers who buy Apps.  Apple therefore moved to dismiss under Illinois 

Brick and ATM Fee.   
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In response, plaintiffs tried to create an impression that Apple tacks its own 

30% surcharge on top of the developer’s price, and charges it directly to 

consumers.  When Apple told Judge Gonzalez Rogers that this was false, Her 

Honor pressed Plaintiffs on this issue over multiple hearings.  Eventually, Plaintiffs 

acknowledged that App developers set their own App prices and “agree[ ] to give 

Apple a share of the third party’s sales proceeds.”  ER-69 (SACC ¶ 32).  Plaintiffs 

also had to admit that the mechanism of consumer harm was that “[t]he developer 

is going to increase its price to cover Apple’s – Apple demanded profit.”  ER-60; 

see also Appellants’ Br. at 35 n.10 (developers will “mark-up the price [of their 

Apps] to cover Apple’s 30% [commission]”).2   

When this was confirmed, the district court granted Apple’s motion to 

dismiss.  ER-3−4, 49.  Judge Gonzalez Rogers primarily focused on ATM Fee and 

its holding that a consumer has standing only if the alleged antitrust misconduct 

concerned “the price directly paid” by the consumer, such that pass-through 

analysis was avoided.  ER-11 (quoting ATM Fee, 683 F.3d at 753).  Her Honor 

recognized that here, “any injury to Plaintiffs is an indirect effect resulting from 

the [influence of Apple’s commission on the] software developers’ own costs,” 

which could not be litigated without “speculat[ing] into developers’ pricing 
                                                 
2 On appeal, plaintiffs again repeatedly tried to suggest that Apple is a 
“middleman,” Appellants’ Br. at 9, 21, 30, and the “direct seller of the monopoly-
priced apps,” id. at 35.  But they conceded that in fact “apps developers sell apps,” 
and that “Apple does not purchase apps.”  Id. at 9, 33 (emphasis added).   
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structure, their costs, ability to find a distribution chain, and/or desired profits or 

rates of return.”  ER-49. 

The panel reversed without citing ATM Fee, without discussing the pass-

through issues presented by this case, and instead relying on a legal standard unlike 

any found in a prior Ninth Circuit case.   

The panel’s legal theory is that Illinois Brick analysis turns strictly on a 

“fundamental distinction between a manufacturer or producer, on the one hand, 

and a distributor, on the other.”  Op. at 22; see also id. at 21−22 (“The key to the 

analysis is the function Apple serves” as a distributor.).  Furthermore, the 

distributor is the party “who ‘supplies the product directly to’ plaintiffs.”  Id. at 20 

(citation omitted).  “Apple is a distributor of the iPhone apps” because it is the 

party who delivers the Apps to the consumer.  Id. at 22.   

This “functional” approach, according to the panel, moots all other 

considerations, including who sets the prices for the goods, whether Apple’s 30% 

is a “markup [or] a commission,” and whether the plaintiffs’ theory of harm 

presents the pass-through issues that are the entire point of the Illinois Brick 

doctrine.  Id. at 21−22.  The panel even held that “whether app developers are 

direct purchasers of distribution services from Apple in the sense of Illinois Brick 

makes no difference to our analysis in the case now before us,” id. at 21, leaving 
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open the possibility that developers could also sue Apple for damages allegedly 

resulting from the same commissions—an impossibility under Illinois Brick. 

Instead of addressing ATM Fee—which at oral argument the panel suggested 

was dispositive in Apple’s favor—the panel purported to be bound by an earlier 

decision, Delaware Valley Surgical Supply Inc. v. Johnson & Johnson, 523 F.3d 

1116 (9th Cir. 2008), which addressed Illinois Brick principles in a sale-resale 

context, i.e., where a distributor “paid [the manufacturer] directly for its inventory 

and took title in the products before selling them to [the consumer],” id. at 1122.  

The only electronic commerce case the panel cited was the dissent in Campos—a 

case the district court did not rely on.  The panel also twice misstated the key fact 

that Judge Gonzalez Rogers took pains to get right: who sets the Apps prices 

consumers pay?  The panel states that Apple “adds a thirty percent commission,” 

Op. at 21, to the developer prices, and again that “Apple’s thirty percent 

commission is added automatically” to the developers’ prices, id. at 22.  That—as 

Judge Gonzalez Rogers finally forced Plaintiffs to admit—is false.   

SUMMARY OF ARGUMENT 

Rehearing or rehearing en banc is warranted for at least three reasons. 

First, the panel’s decision is fundamentally inconsistent with Illinois Brick 

and with this Court’s decisions in ATM Fee and Kendall v. Visa U.S.A., Inc., 518 

F.3d 1042 (2008), which focus on the parties’ actual commercial arrangements and 
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what they imply about pass-through, not on the “functions” that each serves in the 

market.   

This Court has never approached Illinois Brick issues with the simplistic 

“functionalism” of determining who delivers the goods the consumer purchased.  

That has no bearing on the point of the Illinois Brick exercise, which is to 

determine who first bore the brunt of the anticompetitive conduct, give that person 

the entire cause of action, and thereby “‘eliminate the complications of 

apportioning overcharges between direct and indirect purchasers.’” ATM Fee, 686 

F.3d at 748 (quoting Kansas v. Utilicorp United, Inc., 497 U.S. 199, 208 (1990)).  

That is why “Illinois Brick rejected . . . ‘mark up’ claims.”  Id. at 753.   

ATM Fee’s obvious relevance made it the main focus of the district court’s 

decision, and a centerpiece of questioning at oral argument.  In these 

circumstances, the panel’s failure to mention it at all—let alone discuss it—

indicates that the panel was simply unable to reconcile its decision with the most 

recent circuit precedent.  Even more troubling, the panel also ignored the pass-

through issues that Judge Gonzalez Rogers had identified as central to plaintiffs’ 

theory of harm.  There is not a sentence in the decision acknowledging those issues 

or how the litigation is supposed to proceed given them.  To the contrary, the panel 

expressly left the door open to suits by both developers and consumers.  This is a 
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direct repudiation of Illinois Brick, whose whole point was to identify the one set 

of plaintiffs who can sue to recover the entire overcharge, without apportionment.    

Second, the panel’s decision to announce a circuit split with the Eighth 

Circuit’s Campos decision was unnecessary and ill-advised.  The district court 

never cited Campos, and Apple only cited it in support of a proposition that the 

panel accepted (that billing practices are not determinative).  See Op. at 21.  That is 

because Campos deals with a harder issue than is present here:  who owns the 

cause of action when an upstream market has been monopolized, but downstream 

the defendant sets and collects supracompetitive prices from consumers?  Apple 

does not set App prices, because the defining feature of its agency model is that 

developers set prices for their products.  So the panel has arbitrarily and 

unnecessarily embroiled this Court in a circuit split.   

Third, review is merited because of the great significance of this issue for 

e-commerce businesses.  As noted earlier, agency sales models are common in 

electronic marketplaces.  The platform sponsor is nothing like the reseller 

distributors in the cases the panel relied on.  It is a limited purpose agent with no 

price-setting role or authority.  The panel’s “functionalism” is blind to this, and 

allows consumers to sue any platform sponsor that delivers goods to consumers, 

even for policies that more directly affect the sellers (such as App developers).  

That is because under the panel’s decision nothing besides the delivery of goods 
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matters.  The panel is not even willing to say that App developers cannot bring 

duplicative claims for the exact same damages.  That analysis is profoundly unfair 

and damaging to every company that operates electronic marketplaces, and to other 

actors in the economy involved in agency selling as well.  

REASONS FOR GRANTING THE PETITION 

I. REHEARING OR REHEARING EN BANC IS WARRANTED 
BECAUSE THE PANEL’S DECISION IS INCONSISTENT WITH 
SUPREME COURT AND CIRCUIT PRECEDENT  

The panel’s reinvention of the Illinois Brick doctrine as an inquiry into 

marketplace “functions,” to the exclusion of all else, is not faithful to this Circuit’s 

precedents, nor to the governing Supreme Court decisions.   

The panel opinion goes out of its way to cast the Illinois Brick doctrine in 

the narrowest and most mechanical terms possible.  It holds successively that it 

does not matter (a) “whether Apple sells distribution services to app developers 

within the meaning of Illinois Brick,” (b) whether “Apple does [or does] not take 

ownership of the apps,” (c) whether Apple “mark[s] up” the Apps or takes a 

“commission,” or (d) “who determines the ultimate price paid by the buyer of an 

iPhone app.”  Op. at 21−22.  According to the panel, these things do not matter 

because the only question is who delivers the product at issue to the plaintiffs.  

Quoting the dissent from the Eighth Circuit’s Campos decision, the panel writes:  

“The distributor who ‘supplies the product directly to’ plaintiffs, rather than the 
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producer of the product, is the appropriate defendant in an antitrust suit.”  Id. at 20 

(citation omitted).   

That analysis completely ignores what Illinois Brick is about.  The problem 

addressed by Illinois Brick and its progeny is that in most cases involving more 

than one actor in a chain of distribution, an alleged overcharge will affect multiple 

“downstream” prices.  The overcharge gets “passed-through” in highly uncertain 

ways so that it is impossible to generalize about who actually bears the burden of 

the overcharge, and in what proportions.  In Illinois Brick and its predecessor 

Hanover Shoe, Inc. v. United Shoe Machinery Corp., 392 U.S. 481 (1968), the 

Supreme Court chose to eliminate the intractable problem of apportioning alleged 

overcharges by picking one plaintiff who will have standing to recover the entire 

overcharge.  Under Illinois Brick only the first party to bear an overcharge can sue, 

and under Hanover the defendant cannot argue that the plaintiff passed-on an 

overcharge to others.  See ATM Fee, 686 F.3d at 748. 

This became known as the direct purchaser doctrine, the black letter 

statement of which is that “the overcharged direct purchaser, and not others in the 

chain of manufacture or distribution, is the party ‘injured in his business or 

property’ within the meaning of the [Clayton Act].”  Illinois Brick, 431 U.S. at 

729.  It is driven by avoiding pass-through or “mark up” theories in any 

manifestation.  Even plaintiffs who have transacted business directly with 
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defendants and claim overcharges will be barred if they are necessarily claiming a 

pass-through injury.    

Two clear examples are this Court’s decisions in Kendall and ATM Fee.  

Both were challenges to fees that banks paid to one another, such that fees the 

banks later charged to the plaintiffs—directly—were allegedly inflated.  See 

Kendall, 518 F.3d at 1049 (interchange fees passed on to merchants through 

allegedly elevated merchant discount fees); ATM Fee, 686 F.3d at 749−50 

(interchange fees passed on to consumers through allegedly elevated foreign ATM 

fees).  In both cases the plaintiffs argued that because they dealt directly with the 

defendants and paid inflated fees, they were “direct purchasers.”  In both cases this 

Court disagreed, emphasizing that plaintiffs were necessarily pursuing a pass-

through theory prohibited by Illinois Brick.  Neither case turned on any analysis of 

the “functions” played by different actors in the market, least of all who might be 

deemed a “distributor.”  They focused on who was the first market participant to 

pay the allegedly anticompetitive charge, and whether the plaintiffs were claiming 

a pass-through injury.   

This Court’s reasoning in ATM Fee reflects careful attention to the actual 

commercial arrangement between the parties—who, exactly, paid which charge 

and to whom—to determine which claimed injuries from the interchange fee were 

direct, and which were indirect.  This Court was similarly meticulous in Kendall, 
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where it carefully explained the relationship between the interchange fees charged 

by credit card consortiums to card-issuing banks and the merchant discount fees 

paid by the plaintiff merchants.  Again, neither case tried to pigeonhole the 

banking industry into some manufacturer-distributor dichotomy.  That’s possible: 

one might well have concluded that the ATM owners in ATM Fee or the merchants 

in Kendall were “distributors” of financial services products or “delivered money” 

and reached the opposite result.  But that kind of simplistic functionalism, 

altogether divorced from whether damages claims present pass-through issues, is 

not what this doctrine has ever been about. 

The panel’s complete failure to discuss this Court’s decision in ATM Fee is 

telling, when that case was the focus of the parties’ arguments and of the district 

court’s decision.  One of the first questions the panel asked Plaintiffs’ counsel at 

oral argument was whether this case is “less complicated” than it might be 

“because of [this Court’s] decision in the ATM case,” and specifically: “Why don’t 

[Plaintiffs] lose based on the rationale” in that case?3  Judge Gonzalez Rogers had 

found that Plaintiffs did lose under ATM Fee.  It is inconceivable that the panel did 

not even try to reconcile its decision with the Ninth Circuit decision that everyone 

acknowledged governed this case. 

                                                 
3 Oral Argument at 5:33, Robert Pepper v. Apple Inc., No. 14-15000 (Feb. 10, 
2016), http://www.ca9.uscourts.gov/media/view_video.php?pk_vid=0000009059. 
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The panel’s failure to address ATM Fee is particularly stark in light of its 

assertion that it was somehow bound by the holding in Delaware Valley.  Op. at 18 

(“We do not write on a clean slate in this circuit.”)  The panel’s argument is that 

Illinois Brick, Hanover Shoe, UtiliCorp, and Delaware Valley all addressed “the 

same structure,” in which a manufacturer “sold a product to a distributor at an 

allegedly supracompetitive price” and “[t]he distributor then sold the product to the 

consumer,” leading to a “bright line” rule that consumers are always direct 

purchasers from “distributors.”  Op. at 17−19.  But in those cases the distributors 

bought from the manufacturer and resold to the consumer, creating a question 

about whether manufacturer overcharges were passed through.  See, e.g., Delaware 

Valley, 523 F.3d at 1122 (where the distributor “paid [the manufacturer] directly 

for its inventory and took title in the products before selling them to [the 

hospitals]”).  Delaware Valley did not, as the panel opinion suggests, rely on 

“functions” alone.  There is an extensive discussion of the pass-through and 

double-recovery issues that would be presented were the plaintiff allowed to sue.  

See id. at 1124 (plaintiffs’ theory “would require the courts to disentangle the 

proper recovery for each party in the distribution chain”).   

The panel’s unprecedented “functional” approach is infinitely malleable and 

utterly unworkable.  What possible difference does it make that an online seller of 

goods delivers its goods through a software platform, a traditional distributor, or 
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even a delivery agent such as UPS or Federal Express?  Nothing economically 

meaningful or legally germane is accomplished by focusing on who performs this 

function.  Indeed, the approach failed in this very case, as the panel had to punt on 

“whether Apple sells distribution services to app developers within the meaning of 

Illinois Brick,” and thus whether “developers, as direct purchasers of those 

services, could bring an antitrust suit against Apple” as well.  Op. at 21.  It is 

impossible that such an obvious potential for double-recoveries somehow “makes 

no difference to our analysis in the case now before us.”  Id.  If consumers and 

developers can both sue Apple claiming that the 30% commission is “too high,” 

the panel has blessed a blatant violation of the prohibition against double recovery 

that is at the very heart of the Illinois Brick rule.4   

This decision throws antitrust standing law into disarray, creating an 

intractable intra-circuit split with cases like ATM Fee and Kendall and making an 

irrelevancy—who delivers the goods—dispositive.  Rehearing or rehearing en 

banc is necessary to restore uniformity with what had been settled law. 

                                                 
4 This also highlights another problem with the panel decision:  the alleged 
“monopolization” here is not with respect to Apps, but with respect to App 
distribution.  Consumers do not purchase app distribution from Apple, only 
developers do.  So it makes no sense that consumers are given the right to sue 
Apple. 
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II. THE PANEL’S DECISION TO CREATE A CIRCUIT SPLIT WITH 
THE EIGHTH CIRCUIT MERITS REHEARING  

The panel’s decision also announces a circuit split with the Eighth Circuit’s 

decision in Campos.  This aspect of the panel’s decision separately warrants 

rehearing or rehearing en banc.   

It is striking that the panel never mentions ATM Fee or Kendall—yet reaches 

out to create a circuit split by embracing the reasoning of a dissenting opinion in an 

out-of-circuit case.  Campos involved a unique and much more difficult antitrust 

standing problem.  Ticketmaster allegedly monopolized the upstream market for the 

sale of ticketing services to concert venues and charged supracompetitive prices.  

Then, by itself and operating downstream, Ticketmaster allegedly set a 

monopolistic ticketing fee (a percentage of each ticket) and charged it to consumers.  

Campos, 140 F.3d at 1168−69.  Ticketmaster nonetheless argued that its 

overcharge, because it was based on the face value of tickets, necessarily reflected 

how concert venues passed-through the costs of Ticketmaster’s upstream monopoly 

in ticket prices.  The Eighth Circuit accepted this argument in a 2-1 decision.  Id. at 

1169−71.   

Apple does not impose a distribution charge on top of the App price set by 

developers.  Apple charges developers a 30% commission, which developers may 

or may not incorporate into the price they decide to charge consumers.  See supra 

at 2, 4 & n.2.  Campos is therefore inapposite—which is likely why Judge 
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Gonzalez Rogers did not rely on it.  Rehearing or rehearing en banc should be 

granted to consider whether it is truly necessary or advisable to create a circuit split 

on an issue not genuinely presented.  

III. THE PANEL’S FLAWED DECISION IMPLICATES ISSUES OF 
EXCEPTIONAL IMPORTANCE FOR ELECTRONIC COMMERCE 

Rehearing or rehearing en banc is also warranted because the panel’s 

analysis destabilizes the law on questions of exceptional importance, particularly to 

participants in digital commerce.  

The panel’s “functional” analysis annihilates the important distinction 

between “distributors” that buy-and-resell (e.g., Delaware Valley) and those that 

arrange sales as agents for the seller—like traditional salesmen, real estate agents, 

insurance brokers and in today’s economy, increasingly, electronic marketplaces.  

Antitrust law has long understood the distinction between independent 

“distributors” in the classic sense and those acting as agents for sellers.  For 

example, in Calculators Hawaii, Inc. v. Brandt, Inc., 724 F.2d 1332, 1336 (9th Cir. 

1983), this Court joined many others in holding that a sales agent who “never 

owned or even possessed” the products in question “was incapable of conspiring 

with [the manufacturer] to restrain trade.”  See also Illinois Corporate Travel, Inc. 

v. American Airlines, Inc., 889 F.2d 751, 753 (7th Cir. 1989) (Easterbrook, J.) 

(“An agreement between [an airline] and its travel agents does not reduce supply 

from consumers’ perspective . . . .”). 
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This case presents a new and exceptionally important manifestation of the 

agency issue, as the online agency model is used for billions of dollars of 

electronic commerce annually.  See Abhishek, 62 Mgmt. Sci. at 2259−60, 2275.  A 

few notable examples are Google’s Play (originally “Android”) marketplace, 

StubHub’s ticket resale site, eBay’s hugely popular auction site, and Amazon’s 

“Amazon Marketplace” business.  The “key distinction between the reselling and 

agency selling formats is who sets the retail prices—in agency selling the retail 

prices are decided by the manufacturer, whereas in reselling they are decided by 

the e-tailer.”  Id. at 2259−60.  This has important economic consequences, as in an 

agency model the manufacturer or content owner’s costs, demand function, 

incentives, and competitive constraints determine prices—product-by-product.  Id. 

2259, 2264−76.  A claim that the commission paid by developers to the platform 

sponsor ultimately harmed consumers therefore requires exactly the sort of pass-

through analysis that Illinois Brick forbids.   

That said, most every company that sponsors an electronic marketplace 

“delivers” some goods—the function that the panel opinion finds dispositive.  

StubHub delivers tickets—as the agent of its customer (the ticket seller).  Google 

will deliver a copy of Angry Birds™—as the agent of the developer.  And of 

course Apple delivers Apps—as the agent of the developer.  Under the panel’s 

analysis, all may be sued by consumers so long as they have fulfilled the 
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customer’s order, even for practices that in the first instance affect developers, 

content owners or other upstream entities.  Pricing dynamics do not matter; pass-

through dynamics do not matter; even a clear potential for duplicative lawsuits and 

double-recovery does not matter.  The panel’s new and unprecedented 

“functionalism” is thus deeply threatening to electronic commerce (as well as 

agents in traditional “brick and mortar” commerce).  This should not be allowed to 

happen without review by the Court en banc. 

CONCLUSION 

The petition for rehearing or rehearing en banc should be granted. 
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SUMMARY**

Antitrust

The panel reversed the dismissal for lack of statutory
standing of an antitrust complaint alleging that Apple, Inc.,
monopolized and attempted to monopolize the market for
iPhone apps.

Plaintiffs argued that Fed. R. Civ. P. 12(g)(2) barred
Apple from raising in its fourth Rule 12 motion to dismiss a
statutory standing defense omitted from prior motions to
dismiss.  Agreeing with the Third and Tenth Circuits, the
panel held that as a reviewing court, the court of appeals
should generally be forgiving of a district court’s ruling on
the merits of a late-filed Rule 12(b)(6) motion.  The panel
concluded that any error in the district court’s consideration
on the merits of Apple’s Rule 12(b)(6) motion to dismiss was
harmless.

Disagreeing with the Eight Circuit’s analysis in a similar
case, the panel held that the plaintiffs were direct purchasers
of iPhone apps from Apple, rather than the app developers,
and therefore had standing to sue under Illinois Brick Co. v.
Illinois, 431 U.S. 720 (1977).  The panel concluded that
Apple was a distributor of iPhone apps, selling them directly
to purchasers through its App Store.  The panel remanded the
case for further proceedings.

** This summary constitutes no part of the opinion of the court.  It has
been prepared by court staff for the convenience of the reader.
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COUNSEL

Mark C. Rifkin (argued), Alexander H. Schmidt, and Michael
Liskow, Wolf Haldenstein Adler Freeman & Herz LLP, New
York, New York; Francis M. Gregorek and Rachele R.
Rickert, Wolf Haldenstein Adler Freeman & Herz LLP, San
Diego, California; for Plaintiffs-Appellants.

Daniel M. Wall (argued), Christopher S. Yates, and Sadik
Huseny, Latham & Watkins LLP, San Francisco, California;
J. Scott Ballenger, Latham & Watkins LLP, Washington,
D.C.; for Defendant-Appellee.

OPINION

W. FLETCHER, Circuit Judge:

In their current complaint, Plaintiffs allege that they
purchased iPhones and iPhone applications (“apps”) between
2007 and 2013, and that Apple has monopolized and
attempted to monopolize the market for iPhone apps.  In
ruling on Apple’s fourth motion to dismiss, the district court
held that Plaintiffs lacked antitrust standing under Illinois
Brick Co. v. Illinois, 431 U.S. 720 (1977).

We must decide two questions.  First, we must decide
whether Rule 12(g)(2) barred the district court from
considering on the merits Apple’s fourth motion to dismiss,
brought under Rule 12(b)(6), in which Apple contended that
Plaintiffs lack statutory standing under Illinois Brick.  We
conclude that the district court may have erred in considering
this motion on the merits, but that its error, if any, was
harmless.  Second, we must decide whether Plaintiffs lack
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statutory standing under Illinois Brick.  We hold that
Plaintiffs are direct purchasers from Apple within the
meaning of Illinois Brick and therefore have standing.

I.  Factual Allegations

The following factual narrative is drawn from Plaintiffs’
current complaint.  Because the district court dismissed
Plaintiffs’ suit under Rule 12(b)(6) for failure to state a claim,
we take as true all plausible allegations.

Apple released the iPhone in 2007.  The iPhone is a
“closed system,” meaning that Apple controls which apps—
such as ringtones, instant messaging, Internet, video, and the
like—can run on an iPhone’s software.  In 2008, Apple
launched the “App Store,” an internet site where iPhone users
can find, purchase, and download iPhone apps.  Apple has
developed some of the apps sold in the App Store, but many
of the apps sold in the store have been developed by third-
party developers.  Apple earns a commission on each third-
party app purchased for use on an iPhone.  When a customer
purchases a third-party iPhone app, the payment is submitted
to the App Store.  Of that payment, 30% goes to Apple and
70% goes to the developer.

Apple prohibits app developers from selling iPhone apps
through channels other than the App Store, threatening to cut
off sales by any developer who violates this prohibition. 
Apple discourages iPhone owners from downloading
unapproved apps, threatening to void iPhone warranties if
they do so.
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II.  Procedural History

The procedural history of this case is complex.  We
describe as much of the history as is necessary to resolve the
procedural question before us.  Four named plaintiffs filed a
putative antitrust class action complaint (“Complaint 1”)
against Apple on December 29, 2011.  Counts I and II of
Complaint 1 alleged monopolization and attempted
monopolization of the iPhone app market by Apple.  Count
III alleged a conspiracy between Apple and AT&T Mobility,
LLC (“ATTM”) to monopolize the voice and data services
market for iPhones.  Plaintiffs alleged that they had purchased
iPhones, but did not allege that they had ever purchased, or
attempted to purchase, iPhone apps.  On March 2, 2012,
Apple moved to dismiss the entire complaint under Rule
12(b)(7) for failure to join ATTM as a defendant.  This
motion to dismiss was mooted when the district court
consolidated the action with another action.

Seven named plaintiffs, including the original four
plaintiffs, then filed a consolidated putative class action
complaint (“Complaint 2”) against Apple on March 21, 2012. 
The allegations in Complaint 2 were essentially the same as
those in Complaint 1, and the same three Counts were
alleged.  None of the named plaintiffs alleged that they had
bought, or attempted to buy, an iPhone app.  ATTM was not
added as a defendant.  On April 16, 2012, Apple moved again
to dismiss the entire complaint under Rule 12(b)(7) for failure
to join ATTM as a defendant.  In the alternative, it moved to
dismiss Count III under Rule 12(b)(6) for failure to state a
claim for conspiracy between Apple and ATTM.  The district
court granted without prejudice the motion to dismiss the
entire complaint, even though Counts I and II alleged no
wrongdoing by ATTM.  The court specifically ordered
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Plaintiffs either to add ATTM as a defendant or to forgo
Count III.  It denied without prejudice Apple’s motion to
dismiss Count III under Rule 12(b)(6) on the ground that, in
the absence of ATTM, the motion was premature.

Plaintiffs filed an amended consolidated complaint
(“Complaint 3”) on September 28, 2012.  Complaint 3 was
essentially the same as Complaint 2, except that Count III
was now labeled as “Preserved for Appeal.”  None of the
named plaintiffs alleged that they had ever purchased, or
sought to purchase, iPhone apps, and ATTM was not named
as a defendant.  On November 2, 2012, Apple moved under
Rule 12(f) to strike Claim III on the ground that ATTM had
still not been named as a defendant.  As part of the same
motion, Apple moved to dismiss Counts I and II under Rule
12(b)(1) for lack of Article III standing, and under Rule
12(b)(6) for lack of statutory standing under Illinois Brick. 
This was the first time Apple had moved to dismiss Counts I
and II.  Relying on Rule 12(g)(2), Plaintiffs opposed Apple’s
motion to dismiss under Rule 12(b)(6) on the ground that
Apple had not moved to dismiss these claims under Rule
12(b)(6) in its two previous motions under Rule 12.

The district court granted the Rule 12(f) motion to strike
Count III.  The district court also granted the Rule 12(b)(1)
motion to dismiss Counts I and II for lack of subject matter
jurisdiction, holding that Plaintiffs lacked Article III standing
to bring those counts because Plaintiff failed to allege that
they had purchased or attempted to purchase an iPhone app. 
The court declined to rule on the Rule 12(b)(6) motion to
dismiss under Illinois Brick, concluding that, in the absence
of an alleged Article III injury, any ruling would be advisory. 
The district court dismissed with leave to amend.
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Plaintiffs filed a second amended consolidated complaint
(“Complaint 4”) on September 5, 2013.  Complaint 4 alleged
only the iPhone app monopolization claims, which had been
Counts I and II of all of the earlier complaints.  For the first
time, Plaintiffs alleged that they had purchased iPhone apps,
thereby alleging sufficient injury under Article III to support
Counts I and II.  Complaint 4 added the following allegation
specifically addressed to statutory standing under Illinois
Brick

When an iPhone customer buys an app from
Apple, it pays the full purchase price,
including Apple’s 30% commission, directly
to Apple. . . . Apple sells the apps (or, more
recently, licenses for the apps) directly to the
customer, collects the entire purchase price,
and pays the developers after the sale. The
developers at no time directly sell the apps or
licenses to iPhone customers or collect
payments from the customers.

On September 30, 2013, Apple filed a motion to dismiss
under Rule 12(b)(6), contending that Plaintiffs lacked
statutory standing under Illinois Brick.  The district court
agreed and dismissed Complaint 4 with prejudice.  Plaintiffs
timely appealed.

III.  Standard of Review

We review de novo alleged errors of law in interpreting
Rule 12.  See Whittlestone, Inc. v. Handi-Craft Co., 618 F.3d
970, 973 (9th Cir. 2010).  We review de novo dismissals for
failure to state a claim under Rule 12(b)(6).  Carlin v.
DairyAmerica, Inc., 705 F.3d 856, 866 (9th Cir. 2013).

    Case: 14-15000, 01/26/2017, ID: 10282274, DktEntry: 35-2, Page 8 of 24



IN RE APPLE IPHONE ANTITRUST LITIGATION8

IV.  Discussion

Plaintiffs make three arguments on appeal, of which we
need to reach only two.  First, Plaintiffs argue that Rule
12(g)(2) barred Apple from raising its Illinois Brick statutory
standing defense in its fourth Rule 12 motion to dismiss, and
that the district court erred in deciding the motion on the
merits.  Second, Plaintiffs argue that the district court erred in
characterizing them as indirect purchasers from Apple, and
therefore without statutory standing under Illinois Brick.  We
address these two arguments in turn.

A.  Late-filed Motions to Dismiss under Rule 12(b)(6)

Rule 12(g)(2) provides, “Except as provided in Rule
12(h)(2) or (3), a party that makes a motion under this rule
must not make another motion under this rule raising a
defense or objection that was available to the party but
omitted from its earlier motion.”  The consequence of
omitting a defense from an earlier motion under Rule 12
depends on type of defense omitted.  A defendant who omits
a defense under Rules 12(b)(2)-(5)—lack of personal
jurisdiction, improper venue, insufficient process, and
insufficient service of process—entirely waives that defense. 
Fed. R. Civ. P. 12(h)(1)(A).  A defendant who omits a
defense under Rule 12(b)(6)—failure to state a claim upon
which relief can be granted—does not waive that defense. 
Rule 12(g)(2) provides that a defendant who fails to assert a
failure-to-state-a-claim defense in a pre-answer Rule 12
motion cannot assert that defense in a later pre-answer motion
under Rule 12(b)(6), but the defense may be asserted in other
ways.  Fed. R. Civ. P. 12(h)(2).
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Our sister circuits disagree about the proper interpretation
and application of Rule 12(g)(2).  The Seventh Circuit has
held that Rule 12(g)(2) does not foreclose a motion to dismiss
under Rule 12(b)(6) when there has been a previous motion
to dismiss under Rule 12.  See Ennenga v. Starns, 677 F.3d
766, 773 (7th Cir. 2012) (“Rule 12(g)(2) does not prohibit a
new Rule 12(b)(6) argument from being raised in a
successive motion.”).  The Seventh Circuit misunderstands
Rule 12, reading Rule 12(h)(1) to provide the only sanction
for failure to raise a Rule 12 defense in a prior motion under
the Rule.  It is true that Rule 12(h)(1) singles out several Rule
12 defenses for an especially severe sanction.  If a defense
under Rule 12(b)(2)-(5) is not asserted in the first Rule 12
motion to dismiss, Rule 12(h)(1) tells us that the defense is
entirely waived.  But Rule 12(h)(2) provides a less severe
sanction for failure to assert a defense under Rule 12(b)(6). 
If a failure-to-state-a-claim defense under Rule 12(b)(6) was
not asserted in the first motion to dismiss under Rule 12, Rule
12(h)(2) tells us that it can be raised, but only in a pleading
under Rule 7, in a post-answer motion under Rule 12(c), or at
trial.  See, e.g., English v. Dyke, 23 F.3d 1086, 1091 (6th Cir.
1994) (correctly describing the operation of the rule).

The Third and Tenth Circuits have read Rule 12 correctly,
but have been very forgiving of a district court’s failure to
follow Rule 12(g)(2).  See Leyse v. Bank of Am. Nat. Ass’n,
804 F.3d 316, 321–22 (3d Cir. 2015) (“So long as the district
court accepts all of the allegations in the complaint as true,
the result is the same as if the defendant had filed an answer
admitting these allegations and then filed a Rule 12(c) motion
for judgment on the pleadings, which Rule 12(h)(2)(B)
expressly permits.”); Albers v. Bd. of Cty. Comm’rs of
Jefferson Cty., Colo., 771 F.3d 697, 704 (10th Cir. 2014)
(“[W]hether the district court dismissed the complaint based
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on a motion under Rule 12(b)(6) or rule 12(c) makes no
difference for purposes of our review.  Therefore, any
procedural error that may have been been committed would
be harmless and does not prevent us from reaching the merits
of the district court’s decision.”).

We agree with the approach of the Third and Tenth
Circuits.  We read Rule 12(g)(2) in light of the general policy
of the Federal Rules of Civil Procedure, expressed in Rule 1. 
That rule directs that the Federal Rules “be construed,
administered, and employed by the court and the parties to
secure the just, speedy, and inexpensive determination of
every action and proceeding.”  Fed. R. Civ. P. 1.  Denying
late-filed Rule 12(b)(6) motions and relegating defendants to
the three procedural avenues specified in Rule 12(h)(2) can
produce unnecessary and costly delays, contrary to the
direction of Rule 1.

District courts in this circuit and others are well aware of
this.  For example, as the late Judge Pfaelzer recently wrote:

Rule 12(g) is designed to avoid repetitive
motion practice, delay, and ambush tactics.  If
the Court were to evade the merits of
Defendants’ . . . defenses here, Defendants
would be required to file answers within 14
days of this Order.  They would presumably
assert [the same defenses] in those answers. 
Defendants would then file Rule 12(c)
motions, the parties would repeat the briefing
they have already undertaken, and the Court
would have to address the same questions in
several months.  That is not the intended
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effect of Rule 12(g), and the result would be
in contradiction of Rule 1’s mandate[.]

Allstate Ins. Co. v. Countrywide Fin. Corp., 824 F. Supp. 2d
1164, 1175 (C.D. Cal. 2011) (citations omitted); see also
Banko v. Apple, Inc., No. 13-02977 RS, 2013 WL 6623913,
at *2 (N.D. Cal. Dec. 16, 2013) (internal quotations omitted)
(“Although Rule 12(g) technically prohibits successive
motions to dismiss that raise arguments that could have been
made in a prior motion . . . courts faced with a successive
motion often exercise their discretion to consider the new
arguments in the interests of judicial economy.”);  Davidson
v. Countrywide Home Loans, Inc., No. 09-CV-2694-IEG
JMA, 2011 WL 1157569, at *4 (S.D. Cal. Mar. 29, 2011)
(internal quotations omitted) (“Rule 12(g) applies to
situations in which a party files successive motions under
Rule 12 for the sole purpose of delay[.]”);  Doe v. White, No.
08-1287, 2010 WL 323510, at *2 (C.D. Ill. Jan. 20, 2010)
(citing the “substantial amount of case law which provides
that successive Rule 12(b)(6) motions may be considered
where they have not been filed for the purpose of delay,
where entertaining the motion would expedite the case, and
where the motion would narrow the issues involved.”). 
Moore’s Federal Practice endorses this approach.  See 2-12
Moore’s Federal Practice - Civil § 12.23 (“[B]ecause [a
12(b)(6) defense] is so basic and was not waived, [a district]
court might properly entertain a second motion if it were
convinced it was not interposed for delay and that addressing
it would expedite disposition of the case on the merits.”).

Recognizing the practical wisdom of these district courts,
and of the Third and Tenth Circuits, we conclude that, as a
reviewing court, we should generally be forgiving of a district
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court’s ruling on the merits of a late-filed Rule 12(b)(6)
motion.  With that in mind, we turn to the case now before us.

Apple’s first two motions to dismiss under Rule 12(b)(7),
directed to Complaints 1 and 2, were designed to force
Plaintiffs to add ATTM as a necessary and indispensable
party under Rule 19.  These were appropriate motions, given
that Count III alleged a conspiracy between Apple and
ATTM to monopolize voice and data services, and given that
Plaintiffs had sufficiently alleged Article III injury to make
that claim.  After Plaintiffs filed Complaint 3, which had been
amended to recognize the success of Apple’s motions under
Rule 12(b)(7), Apple moved again to dismiss.  It now moved
for the first time to dismiss Counts I and II, relying on Rules
12(b)(1) and 12(b)(6).  A Rule 12(b)(1) motion to dismiss for
lack of subject matter jurisdiction, including for failure to
allege injury sufficient for Article III standing, may be made
at any time.  See F. R. Civ. P. 12(b)(1) and 12(h)(3).  Apple’s
earlier Rule 12 motions to dismiss thus in no way foreclosed
its late-filed motion to dismiss Counts I and II for lack of
Article III standing.  The district court granted Apple’s Rule
12(b)(1) motion to dismiss.  It refused to decide Apple’s Rule
12(b)(6) motion to dismiss for lack of statutory standing on
the ground that, in the absence of an Article III case or
controversy, a ruling on the motion would be an advisory
opinion.

Complaint 4 realleged Counts I and II, and finally alleged,
for the first time, that Plaintiffs had purchased iPhone apps. 
That is, Complaint 4 finally alleged sufficient injury to confer
Article III standing to support Counts I and II.  Apple moved
to dismiss for the fourth time, this time only under Rule
12(b)(6) for lack of statutory standing under Illinois Brick.

    Case: 14-15000, 01/26/2017, ID: 10282274, DktEntry: 35-2, Page 13 of 24



IN RE APPLE IPHONE ANTITRUST LITIGATION 13

Apple’s motions to dismiss for lack of standing under
Rule 12(b)(6), made in its third and fourth motions to dismiss
under Rule 12, may not have been late-filed within the
meaning of Rule 12(g)(2).  Indeed, there is an argument that
Apple’s motion to dismiss Complaint 3 under Rule 12(b)(6),
made as part of its third Rule 12 motion to dismiss, was not
late but premature.  At that point, Plaintiffs had not alleged
injury sufficient to confer subject matter jurisdiction over
Counts I and II.  For that reason, the district court properly
refused to rule on Apple’s Rule 12(b)(6) motion, holding that,
in the absence of an allegation of Article III standing, any
ruling would be advisory.  See Steel Co. v. Citizens for a
Better Env’t, 523 U.S. 83 (1998).  The district court was
willing to decide Apple’s Rule 12(b)(6) motion to dismiss for
lack of statutory standing only when Plaintiffs finally alleged,
in Complaint 4, sufficient injury to confer Article III standing
to bring the challenged counts.

Even if we assume arguendo that Apple’s motion to
dismiss under Rule 12(b)(6), made in its fourth Rule 12
motion, was late, any error by the district court in considering
the motion on the merits was harmless.  First, the four
motions to dismiss, culminating in the motion to dismiss
Complaint 4 under Rule 12(b)(6), do not appear to have been
filed for any strategically abusive purpose.  Apple promptly
moved to dismiss each of Plaintiffs’ four complaints. 
Apple’s first two motions to dismiss were made on March 2
and April 16, 2012, immediately after the filing of Plaintiffs’
first two complaints.  Plaintiffs filed Complaint 3 on
September 28, 2012.  Apple moved to dismiss under Rules
12(b)(1) and 12(b)(6) on November 2, 2012.  Plaintiffs filed
Complaint 4 on September 5, 2013.  Apple moved to dismiss
under Rule 12(b)(6) on September 30, 2013.  We recognize
that Apple could have moved, along with its motion to
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dismiss for failure to join ATTM under Rule 12(b)(7), to
dismiss Counts I and I for lack of subject matter jurisdiction
under Rule 12(b)(1).  If that motion had been made and
granted, Plaintiffs would likely have amended their complaint
earlier to allege purchases of iPhone apps.  But we see no
harm to Plaintiffs caused by Apple’s delay in making its Rule
12(b)(1) motion.  Second, resort to any of the three default
alternatives specified in Rule 12(h)(2)—a pleading under
Rule 7(a), a post-answer motion to dismiss on the pleadings
under Rule 12(c), or a defense asserted at trial—would have
substantially delayed resolution of the Illinois Brick statutory
standing question, and would have done so for no apparent
purpose.  The district court’s decision on the merits of
Apple’s Rule 12(b)(6) motion materially expedited the
district court’s disposition of the case, which was a benefit to
both parties.

We therefore conclude that any error committed by the
district court in ruling on Apple’s motion to dismiss under
Rule 12(b)(6) for lack of statutory standing under Illinois
Brick, if indeed there was error, was harmless.  We now turn
to the merits of the district court’s decision.

B.  Standing Under Illinois Brick

1.  The Direct-Purchaser Rule

Under § 4 of the Clayton Act, “any person who shall be
injured in his business or property by reason of anything
forbidden in the antitrust laws may sue . . .  and shall recover
threefold the damages by him sustained[.]”  15 U.S.C.
§ 15(a).  Notwithstanding the statutory term “any person,” the
Supreme Court has limited those who may sue for antitrust
damages.  The general rule is that only “the overcharged
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direct purchaser, and not others in the chain of manufacture
or distribution,” has standing to sue.  Illinois Brick Co. v.
Illinois, 431 U.S. 720, 729 (1977).

The rule originated in Hanover Shoe v. United Shoe
Machinery Co., 392 U.S. 481 (1968).  Hanover, a shoe
manufacturer, alleged that the United Shoe Machinery
Corporation had used its monopoly over shoe-manufacturing
machinery to lease machines to Hanover at supracompetitive
rates.  Id. at 483–84.  United argued that Hanover had no
legally cognizable injury under the antitrust laws because it
had passed any illegal overcharge on to its customers.  Id. at
491.  The Court rejected United’s “defensive” use of the pass-
on theory.  For purposes of antitrust damages, the Court held,
the direct purchaser is injured by the full amount of the
overcharge irrespective of who ultimately bears the cost of
that injury.  Id. at 494.

The Court gave two reasons for its holding.  First, the
dollar figures necessary to demonstrate that an intermediary
has avoided economic injury by passing an overcharge onto
his customers were, the Court found, “virtually
unascertainable.”  Id. at 493.  A litigant would need to show,
among other things, that the intermediary raised the price of
his product as a result of the illegal overcharge; that the
higher price charged by the intermediary did not affect the
intermediary’s profits by reducing the volume of sales; and
that the intermediary could not or would not have raised its
price absent the overcharge.  The challenges to making such
a showing, the Court observed, would “normally prove
insurmountable.”  Id.  Second, if an antitrust violator were
permitted to defend against suit by showing that the
intermediary passed the alleged overcharge onto its
customers, those customers would logically be entitled to
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damages for any portion of the overcharge they paid.  In
many cases, however, there would be a large number of
customers, each of whom would have “only a tiny stake in a
lawsuit,” and who, in the view of the Court, would thus have
“little interest in attempting a class action.”  Id. at 494.  As a
result, according to the Court, antitrust violators would
“retain the fruits of their illegality because no one . . . would
bring suit against them.”  Id.

Nine years after Hanover Shoe, the Supreme Court
rejected an attempt to use the pass-on theory “offensively.” 
In Illinois Brick, 431 U.S. 720 (1977), the State of Illinois
sued a concrete block manufacturer for allegedly fixing the
price of concrete blocks.  The manufacturer had sold the
blocks to masonry contractors who had used the blocks to
build masonry structures.  The masonry contractors sold the
structures to general contractors who put the structures in
buildings they sold to the State.  The State alleged that the
contractors had passed on the manufacturer’s illegal
overcharge at both stages of the distribution chain, driving up
the State’s costs by $3 million.

The Supreme Court refused to recognize the passed-on
overcharges as a basis for antitrust standing.  As in Hanover
Shoe, the challenges of tracing the effects of an overcharge at
each stage of a distribution chain were, in the Court’s view,
insurmountable.  Even if indirect purchasers could meet these
challenges, sorting out the complicated variables would clog
the courts with protracted and expensive litigation.  Id. at 732. 
And even then problems of administrability and enforcement
would remain.  Allowing an indirect purchaser to sue for
whatever portion of an overcharge it was assessed would
either “create a serious risk of multiple liability for
defendants,” id. at 730, or reduce the effectiveness of antitrust
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laws by diluting the share of damages better-situated direct
purchasers might secure by bringing suit.  Id. at 731–35.

The Supreme Court has reaffirmed the Hanover
Shoe/Illinois Brick rule in a case where the practical
considerations that gave rise to the rule were not nearly as
compelling as in the two foundation cases.  In Kansas v.
UtiliCorp United, Inc., 497 U.S. 199 (1990), customers of
public utilities sued natural gas producers for alleged
violations of Section 4 of the Clayton Act.  Plaintiffs
conceded that they were direct purchasers from the public
utilities and indirect purchasers from the producers.  But they
argued that the direct purchasers, because they were regulated
public utilities, had the incentive and ability to build into their
pricing structure their entire cost of purchasing natural gas. 
Id. at 205.  On the other side of the coin, because they were
public utilities, they had the obligation to pass on the entirety
of any cost savings resulting from a reduced purchasing cost. 
Id. at 212.  Therefore, the complications in determining the
amount of illegal overcharge that had been, or could be,
passed on that had so concerned the Court in Hanover Shoe
and Illinois Brick were largely absent.  The Court nonetheless
applied the direct/indirect purchaser rule, holding that “[i]n
the distribution chain,” the customers were “not the
immediate buyers from the alleged antitrust violators.” 
UtiliCorp, 497 U.S. at 207.

The transactions in Hanover Shoe and Illinois Brick have
the same structure.  In both cases, a monopolizing or price-
fixing manufacturer sold or leased a product to an
intermediate manufacturer at a supracompetitive price.  The
intermediate manufacturer (in Illinois Brick, two intermediate
manufacturers) then used that product to create another
product, which was ultimately sold to the consumer.  The
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details in UtiliCorp are different, but the basic structure is the
same.  In UtiliCorp, a monopolizing producer sold a product
to a distributor at an allegedly supracompetitive price.  The
distributor then sold the product to the consumer.  In all three
cases, the consumer was an indirect purchaser from the
manufacturer or producer who sold or leased the product to
the intermediary.  The consumer was a direct purchaser from
the intermediate manufacturer (Hanover Shoe and Illinois
Brick) or from the distributor (UtiliCorp).  The consumer did
not have standing to sue the manufacturer or producer, but
did have standing to sue the intermediary, whether the
intermediate manufacturer or the distributor.

2. Plaintiffs Are Direct Purchasers

The question before us is whether Plaintiffs purchased
their iPhone apps directly from the app developers, or directly
from Apple.  Stated otherwise, the question is whether Apple
is a manufacturer or producer, or whether it is a distributor. 
Under Hanover Shoe, Illinois Brick, and UtiliCorp, if Apple
is a manufacturer or producer from whom Plaintiffs
purchased indirectly, Plaintiffs do not have standing.  But if
Apple is a distributor from whom Plaintiffs purchased
directly, Plaintiffs do have standing.

We do not write on a clean slate in this circuit.  In
Delaware Valley Surgical Supply, Inc. v. Johnson & Johnson,
523 F.3d 1116 (9th Cir. 2008), plaintiff Bamberg County
Memorial Hospital & Nursing Center (“Bamberg”) brought
suit against Johnson & Johnson (“J & J”) alleging that J & J
“impermissibly leveraged its monopoly power in sutures to
create a monopoly” in the market for endomechanical
products.  Id. at 1118.  Bamberg did not purchase medical
supplies directly from J & J.  Instead, a group purchasing
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organization (“GPO”), of which Bamberg was a member,
negotiated purchasing contracts with J & J and a distributor,
Owens & Minor (“O & M”).  J & J and O & M, in turn, had
a distributorship agreement specifying that O & M would pay
J & J the price negotiated by the GPO.  Bamberg would
purchase from O & M, paying O & M this price plus a set
percentage markup.  Pursuant to this agreement, J & J
supplied products to the distributor, O & M, which in turn
sold and delivered the products to Bamberg, at a price equal
to the cost O & M paid for the products plus the set markup
determined by a contract between O & M and Bamberg.  Id.
at 1119.

Applying the “straightforward,” “bright line” rule of
Illinois Brick, we held in Delaware Valley that Bamberg was
an indirect purchaser from J & J, the manufacturer, and a
direct purchaser from O & M, the distributor.  Id. at 1122,
1120.  That Bamberg and J & J had a contract setting the
wholesale price of the products, and that the price Bamberg
paid O & M was “set, in part, by an agreement negotiated . . .
on behalf of Bamberg” with J & J were not determinative.  Id.
at 1122.  The determinative fact was that O & M was a
distributor who sold the products directly to Bamberg. 
Because Bamberg bought directly from O & M, the
distributor, it lacked standing to sue J & J, the manufacturer. 
The necessary corollary of Delaware Valley is that Bamberg
would have had standing to sue O & M, the distributor.

The Eighth Circuit has considered a transaction closely
resembling the transaction in the case before us.  In Campos
v. Ticketmaster Corp., 140 F.3d 1166 (8th Cir. 1998),
plaintiffs alleged that Ticketmaster used its monopolistic
control over concert ticket distribution services to charge
supracompetitive fees for those services.  The majority in
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Ticketmaster held that a party’s status as a “direct” or
“indirect” purchaser turned on whether “an antecedent
transaction between the monopolist and another, independent
purchaser” absorbed or passed on all or part of the monopoly
overcharge.  Id. at 1169.  Plaintiffs bought concert tickets
directly from Ticketmaster, but the majority nevertheless
concluded that plaintiffs were indirect purchasers who lacked
standing under Illinois Brick.  Id. at 1171.  Using an analysis
keyed to the “antecedent transaction,” the majority concluded
that the ticket buyers were indirect purchasers.

We disagree with the majority’s analysis in Ticketmaster. 
As Judge Morris Arnold pointed out in dissent, the majority’s
“antecedent transaction” analysis has no basis in Supreme
Court precedent.  Id. at 1174 (M. Arnold, J., dissenting). 
Illinois Brick held that where plaintiffs are in a “direct
vertical chain of transactions” and an intermediary “pass[es]
on” monopolistic overcharges originating further up the
chain, subsequent buyers lack standing.  Id. (internal
quotation marks omitted).  In Ticketmaster, “[t]he monopoly
product at issue . . . is ticket distribution services, not tickets.” 
Id.  The distributor who “supplies the product directly to”
plaintiffs, rather than the producer of the product, is the
appropriate defendant in an antitrust suit.  Id.

Apple argues that it does not sell apps but rather sells
“software distribution services to developers.”  In Apple’s
view, because it sells distribution services to app developers,
it cannot simultaneously be a distributor of apps to app
purchasers.  Apple analogizes its role to the role of an owner
of a shopping mall that “leases physical space to various
stores.”  Apple’s analogy is unconvincing.  In the case before
us, third-party developers of iPhone apps do not have their
own “stores.”  Indeed, part of the anti-competitive behavior
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alleged by Plaintiffs is that, far from allowing iPhone app
developers to sell through their own “stores,” Apple
specifically forbids them to do so, instead requiring them to
sell iPhone apps only through Apple’s App Store.

We do not address the question whether Apple sells
distribution services to app developers within the meaning of
Illinois Brick.  If it did, this would necessarily imply that the
developers, as direct purchasers of those services, could bring
an antitrust suit against Apple.  But whether app developers
are direct purchasers of distribution services from Apple in
the sense of Illinois Brick makes no difference to our analysis
in the case now before us.

We do not rest our analysis on the fact that Plaintiffs pay
the App Store, which then forwards the payment to the app
developers, less Apple’s thirty percent commission.  Whether
a purchase is direct or indirect does not turn on the formalities
of payment or bookkeeping arrangements.  See Freeman v.
San Diego Ass’n of Realtors, 322 F.3d 1133, 1146 (9th Cir.
2003).  If Plaintiffs were direct purchasers from Apple solely
because Apple collected their payments, Apple could escape
anti-trust liability simply by tinkering with the order in which
digital banking data zips through cyberspace during a sales
transaction.

Nor do we rest our analysis on the form of the payment
Apple receives in return for distributing iPhone apps.  Apple
does not take ownership of the apps and then sell them to
buyers after adding a markup of thirty percent.  Rather, it
sells the apps and adds a thirty percent commission.  But the
distinction between a markup and a commission is
immaterial.  The key to the analysis is the function Apple
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serves rather than the manner in which it receives
compensation for performing that function.

Nor, finally, do we rest our analysis on who determines
the ultimate price paid by the buyer of an iPhone app.  In the
case before us, the price is determined as a practical matter by
the app developer who sets a price, to which Apple’s thirty
percent commission is added automatically.  Our opinion in
Delaware Valley makes clear that this does not make app
purchasers direct buyers from the app developers.  In
Delaware Valley, the price paid by the distributor, O & M, to
the manufacturer, J & J, was determined through a
negotiation between J & J and a GPO of which Bamberg was
a member.  Despite the fact that Bamberg, through its GPO,
had a say in the wholesale price charged by J & J to O & M,
to which the distributor added its predetermined markup, we
held that Bamberg was a direct purchaser from O & M.  Here,
the case is even stronger in favor of Plaintiffs.  Unlike
Bamberg, Plaintiffs have no say whatsoever in determining
the price set by the app developer to which the distributor
adds its predetermined commission.

Instead, we rest our analysis, as compelled by Hanover
Shoe, Illinois Brick, UtiliCorp, and Delaware Valley, on the
fundamental distinction between a manufacturer or producer,
on the one hand, and a distributor, on the other.  Apple is a
distributor of the iPhone apps, selling them directly to
purchasers through its App Store.  Because Apple is a
distributor, Plaintiffs have standing under Illinois Brick to sue
Apple for allegedly monopolizing and attempting to
monopolize the sale of iPhone apps.
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Conclusion

We conclude that any error, if indeed there was error, in
the district court’s consideration of the merits of Apple’s Rule
12(b)(6) motion to dismiss for lack of statutory standing was
harmless.  We conclude further that Plaintiffs are direct
purchasers of iPhone apps from Apple under Illinois Brick
and that they therefore have standing to sue.  The district
court dismissed Plaintiffs’ complaint on the ground that they
lacked statutory standing under Illinois Brick.  We therefore
reverse and remand for further proceedings.

REVERSED and REMANDED.
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