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JURISDICTIONAL STATEMENT 

Appellee The Kroger Co.  agrees the Court has jurisdiction over this appeal.  

9th Cir. R. 28-2.2. 

ISSUES PRESENTED 

I. Should this Court affirm the District Court’s order dismissing claims 

that the appellant-plaintiff failed to allege facts establishing causation and injury 

under California’s Unfair Competition Law, Consumers Legal Remedies Act, and 

warranty laws, because: 

 A. For claims a food product was mislabeled, the appellant-

plaintiff alleged facts affirmatively establishing she could not plausibly claim 

reliance on the label?  (Answer:  Yes.) 

 B. For claims a food product improperly used trans fat ingredients, 

the appellant-plaintiff alleged facts affirmatively establishing she could not suffer 

injury from exposure to the ingredient because the product did not contain levels of 

trans fat sufficient to cause a plausible risk of harm?  (Yes.) 

II. Should this Court affirm the District Court’s order dismissing the 

appellant-plaintiff’s claims on the alternative bases of preemption, because: 

 A. For claims a food product was mislabeled because it contains 

the label “0g Trans Fat,” federal regulations mandate the use of that term as used 
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by the defendant-appellee, and therefore preempt efforts to use state law to make 

that term immediately unlawful?  (Yes.) 

 B. For claims a food product improperly contained trans fats 

known as partially hydrogenated oils, federal regulations and statutes affirmatively 

protect the use of those trans fats for a specified period to permit citizens and 

manufacturers to find alternatives?  (Yes.) 

III. Should this Court affirm the District Court’s order on alternative 

grounds present in the record?  (Yes.) 

IV. Should this Court affirm the District Court’s order dismissing the 

complaint without leave to amend, because the affirmative allegations of the 

complaint demonstrate amendment is futile?  (Yes.) 

ADDENDUM OF AUTHORITIES 

Relevant constitutional, statutory, and regulatory provisions are supplied in 

the Statutory Addendum submitted with this brief.
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INTRODUCTION 

This appeal arises from the dismissal, under Federal Rule of Civil Procedure 

12(b)(6), of one of many recent putative class actions filed by anti-trans fat 

plaintiffs and their counsel, The Weston Firm, to skirt federal law and use state law 

to make trans fat, a common ingredient in some processed foods, immediately 

unlawful.  Like virtually every case before this one, the District Court properly 

dismissed this action, and this Court should affirm. 

In this iteration, plaintiff-appellant Shavonda Hawkins targeted defendant 

and appellee The Kroger Company and its private-label Kroger Breadcrumbs.  

Ms. Hawkins purchased Kroger Breadcrumbs six times per year for more than 15 

years—without suffering any injury, without ever reading the label, and without 

deviating from her strong preference for Kroger Breadcrumbs over other products.   

In 2015, Ms. Hawkins claimed, for the first time, she was dissatisfied with 

Kroger Breadcrumbs because they contained trace levels of “partially 

hydrogenated oils,” a common form of trans fat disclosed in the ingredient 

declaration of all Kroger Breadcrumbs.  

Ms. Hawkins filed this lawsuit despite admitting in detail that she suffered 

no injury, read no label, spent no money in reliance on any label, and has no 

qualms with Kroger Breadcrumbs.  Nonetheless, in this putative class action, Ms. 

Hawkins raises two theories, both under California law.   
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 For her “mislabeling” theory, Hawkins claims Kroger committed 

wrongdoing by including on Kroger Breadcrumbs “0g Trans Fat Per Serving,” an 

FDA-mandated requirement for foods containing less than .5 grams trans fat per 

serving, as Hawkins concedes was the case here.   

 For her “use” theory, Hawkins seeks to hold Kroger liable for the 

mere use of trans fat, based on hypothetical speculation that trans fat in other 

amounts and in other people may cause various forms of health issues, based on 

her “lay” reading of popular medical literature cited in her complaint.   

Ms. Hawkins’s theories are outlandish for a number of reasons. 

For one,  Ms. Hawkins admits she “never read the label”—not once—during 

her fifteen-year history of purchasing Kroger Breadcrumbs without incident.  

Having never read the label, she could not possibly (let alone plausibly) have spent 

money in reliance on the label, as required to bring these California statutory 

claims.  Her fact allegations belie her conclusory that she “relied on” this label 

(which deserves no credit), and she therefore cannot state a mislabeling claim. 

Nor can she claim any other form of physical or economic injury.  While she 

claims trans fats are dangerous “in any amount,” she makes this claim based on 

several pop articles incorporated by reference.  Yet, according to even the most 

stringent of these articles, her allegations stated trans fats pose a risk of harm only 

at a level far beyond—ten times more—than what a serving of Kroger 
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Breadcrumbs contains.  Again, her allegations belie her unsupported conclusory 

statements that trans fat ingredients are dangerous “in any amount.”  And because 

she admits she did not consume this level of trans fat from Kroger Breadcrumbs, 

she cannot claim to have suffered a cognizable injury from purchasing them.    

In addition, federal law holds every allegation against Kroger—whether 

labeling Kroger Breadcrumbs “0g Trans Fat,” or using trace levels of trans fat in 

the products—is protected by federal law.  Three prominent examples: 

1. In 2000, the FDA issued regulations governing labeling for trans fat 

products.  Under 21 C.F.R. §101.9(c)(2)(ii), the FDA determined that foods 

containing less than .5 grams of trans fat per serving—including Kroger 

Breadcrumbs— “shall” use the mandatory term “0g Trans Fat” when describing 

these claims.  And, any outside labels must match the mandatory terms for the 

Nutrient Label box, because the FDA views differences between them as 

“confusing to consumers.”  

2. In June 2015, the FDA announced that, in the face of some criticism 

about the use of partially hydrogenated oils, it provided a three-year grace period 

during which food distributors may continue using partially hydrogenated oils.  By 

providing the three-year grace period, the FDA expressed an intention to 

“minimiz[e] market disruptions by providing industry sufficient time to identify 
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suitable replacement ingredients for PHOs, to exhaust existing product inventories, 

and to reformulate . . . affected products.” 

3. In December 2015, the President signed the Consolidated 

Appropriations Act of 2016, which adopted the FDA Final Determination, and 

provided (a) “[n]o partially hydrogenated oils as defined in the [Final 

Determination] shall be deemed unsafe, and (b) and no food “that bears or contains 

a partially hydrogenated oil shall be deemed adulterated” before 2018. 

The District Court dismissed her claims.  This Court should affirm.   

SUMMARY OF ARGUMENT 

The District Court correctly dismissed Ms. Hawkins’s complaint without 

leave to amend.  This Court may affirm for any reason supported by the record.  

Many such reasons exist, though either standing and preemption suffice. 

I.  No Statutory Standing.   As a threshold matter, all Ms. Hawkins’s claims 

fail because she does not meet the well-established requirements for statutory 

standing:  causation and injury.  Under California’s Unfair Competition Law and 

warranty laws, the sole bases for any of her claims, Ms. Hawkins must show that 

“lost money or property as a result of” Kroger’s misconduct.  (Cal. Bus. & Prof. 

Code  § 17203; Birdsong v. Apple, Inc., 590 F.3d 955, 958 (9th Cir. 2009) 

(causation applies to warranty claims).)  To meet this standard, the plaintiff must 

plead facts establishing “a pecuniary injury” and “immediate causation.”  
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TrafficSchool.com, Inc. v. Edriver, Inc., 653 F.3d 820, 825 n.1 (9th Cir. 2011).  

She can’t, under either theory. 

A.  Mislabeling.   Ms. Hawkins lacks statutory standing to assert her 

mislabeling claims, under the standard that this Court articulated in Sateriale v. 

R.J. Reynolds Tobacco Co., 697 F.3d 777 (9th Cir. 2012):  where, as here, a 

plaintiff asserts a mislabeling claim under these statutes, she must allege particular 

facts, under Rule 9(b), that demonstrate “actual reliance on the allegedly deceptive 

or misleading statements, . . . and that the misrepresentation was an immediate 

cause of their injury-producing conduct.”  Id. at 793.  Here, Ms. Hawkins admits , 

she purchased these products for 15 years, 6 times per year, without once looking 

at the label—all because she was “busy” to do so.  (2ER81, Compl. ¶ 108.)  

Having failed to read the label, she could not have relied on it and therefore cannot 

claim misrepresentation under California law.   And, Ms. Hawkins failed to 

challenge this ground for dismissal in her Opening Brief, thereby waiving it.   

B.  Use.  She also cannot demonstrate statutory standing under her 

“use” theory.  Ms. Hawkins alleges no facts establishing she suffered any actual 

injury herself, which she concedes.  Instead, she relies on a theory of potential 

injury, in which speculates that she may have suffered an injury based on her “lay” 

reading of various pop culture articles that, according to her interpretation, state 

trans fat is dangerous “in any amount.”  Yet, those articles, which she incorporates 
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by reference, directly contradict her conclusory “opinion that trans fats are harmful 

“in any amount.”  See Manzarek v. St. Paul Fire & Marine Ins. Co., 519 F.3d 

1025, 1031 (9th Cir. 2008) (“we are not required to accept as true conclusory 

allegations which are contradicted by documents referred to in the complaint”).  

Instead, those articles cite specific threshold amounts of consumption—levels ten 

times higher than what a serving of Kroger Breadcrumbs contain—for the 

threshold of harm.  Thus, she affirmatively confirms that she lacks injury an injury 

actually or potentially caused by Kroger Breadcrumbs. 

Dismissal may be affirmed on this ground alone. 

II.  Preemption.  Even if she had statutory standing, the District Court’s 

dismissal order may be affirmed on the alternative ground of preemption, which 

also bars both theories and supports dismissal. 

A.  The Mislabeling Claim Is Preempted.  Ms. Hawkins premises her 

mislabeling claim on the notion that “0g Trans Fat” is misleading under California 

law, because Kroger Breadcrumbs includes trace amounts of trans fat (albeit in 

amounts less than .5 grams per serving).   This theory directly contradicts federal 

law which mandates that: 

[i]f the serving contains less than 0.5 gram, then content, 

when declared, shall be expressed as zero. 

21 C.F.R. § 101.9(c)(2)(ii) (emphasis added).  Put simply, Kroger complied with 

federal law requiring that it state “0g Trans Fat,” but Ms. Hawkins seeks to use 
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California law to hold Kroger liable for doing exactly that.  Where, as here, a 

plaintiff attempts to use state law mislabeling claims to find the label “0g Trans 

Fat” misleading when the food contains trace amounts of trans fat under half-a-

gram, many district courts, as well as this Court, have uniformly held the claim 

preempted. 

  B.  The Use Claim Is Preempted.  The claims under the use theory fare 

no better.  As noted, Ms. Hawkins attempts to use California law to render the use 

of trans fat immediately unlawful, including subject to injunctive relief 

immediately “enjoining” further use of trans fat ingredients.  (2ER84, 91, 93.)  

Under the doctrine of conflict preemption, Ms. Hawkins’s use theory fails because 

it would interpret state law to “stand[] as an obstacle to the accomplishment and 

execution of the full purposes and objectives of Congress.   Applied here, Ms. 

Hawkins’s misuse of California’s unfair competition law to bar the use of trans fats 

such as the partially hydrogenated oils allegedly at issue here is the poster child for 

conflict preemption:   

 The FDA—which Congress charged with regulating food ingredients 

in general and trans fat in particular—already determined in its June 17, 2015 Final 

Determination that food producers are entitled to use trans fats until June 18, 2018, 

thereby providing a three-year grace period for the use of trans fats.   
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 Several district courts held the FDA’s Final Determination dispositive 

and dismissed several similar copy-cat trans fat lawsuits because applying state law 

to make trans fats immediately unlawful (as Ms. Hawkins attempts to do here) 

would conflict with the FDA. 

 Congress enacted (and the President signed) the Consolidated 

Appropriations Act of 2016, which held that no partially hydrogenated oils “as 

defined in the [Final Determination] shall be deemed unsafe,” and no food “that 

bears or contains a partially hydrogenated oil shall be deemed adulterated” simply 

because (as Ms. Hawkins alleges of Kroger Breadcrumbs) the food contains 

partially hydrogenated oils, and this is true “until the compliance date . . . specified 

in such order (June 18, 2018).”  (1ER6.)  

Ms. Hawkins’s claims are preempted because she is attempting to use 

California law to render make the use of partially hydrogenated oils immediately 

unlawful, which would side-step federal law and conflict with federal purposes and 

objectives to “minimiz[e] market disruptions by providing industry sufficient time 

to identify suitable replacement ingredients for PHOs, to exhaust existing product 

inventories, and to reformulate . . . affected products.” 

III.  Other Reasons for Dismissal.  Affirmance is appropriate for numerous 

other reasons supported by the record but ignored by Ms. Hawkins.   
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STATEMENT OF THE CASE 

A. Basics About Kroger Breadcrumbs 

Appellee The Kroger Company sells Kroger Breadcrumbs in Kroger-

affiliated grocery stores throughout California, including Ralphs-branded grocery 

stores.  (2ER63.)  Kroger has sold Kroger Breadcrumbs, its private-label variety of 

breadcrumb products, for more than a decade to a loyal following of customers 

who seek high quality ingredients for a lower price than competitors.   (1ER3, 

2ER75.)   

Kroger Breadcrumbs contain trace levels—i.e., less than .5 grams—of a 

trans fat ingredient called partially hydrogenated oil, a substitute for saturated fats 

that impart “flavor, stability, and low cost” to its products.  (1ER3, 2ER77.)  Like 

some sugars, fats, and other ingredients, federal law closely regulates the labeling 

and use of trans fats, including partially hydrogenated oils, in these products.   

Kroger strictly complies with all these regulations, a fact Ms. Hawkins does 

not dispute.  For example, Kroger discloses the contents of its Kroger Breadcrumbs 

in its ingredient declaration, which lists “partially hydrogenated oil” in its 

ingredient list.  In the Nutritional Facts box (also known as a Nutrient Declaration), 

Kroger includes the FDA-mandated “0g Trans Fat” because it contains less than .5 

grams of trans fat per serving.  (2ER77, SER56–57.)  The front of the cylindrical 
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carton also displays the FDA-mandated “0g Trans Fat” indicator  (2ER77, SER56–

57): 

 

(SER56–57) 

As contemplated by FDA regulations, many customers use the ingredient 

and FDA-mandated labels to make purchasing decisions before purchasing these 

products.  (2ER80–81.)  Kroger does not deviate from federal law in any way. 

(1ER6.) 

B. Shavonda Hawkins Purchases Kroger Breadcrumbs Six 

Times Per Year for Fifteen Years, Without Incident. 

Appellant Shavonda Hawkins was a loyal purchaser and consumer of Kroger 

Breadcrumbs, a fan and regular purchaser of Kroger Breadcrumbs six times per 

year for “at least 15 years” (some 96 total purchases).  (2ER75, Compl. ¶¶ 71–72.)   
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In making those nearly 100 consecutive purchases, the trans fat content 

never played into her decision.  She admittedly never read the label or relied on 

anything on the label before purchasing Kroger Breadcrumbs—whether the 

ingredients, the “0g Trans Fat” disclosure requirement, or anything else on the 

label.  Instead, she alleged she “is a busy person and cannot reasonably inspect 

every ingredient of every food that she purchases.”  (2ER81, Compl. ¶ 108.) 

And, she never suffered any health consequences of consuming this food 

product, a fact made plain by her and her family’s 15 years of regular and 

uninterrupted purchase and consumption of Kroger Breadcrumbs without incident.  

(2ER80.)    

C. Ms. Hawkins Erroneously Concludes Kroger Breadcrumbs 

Are “Unsafe In Any Quantity” 

Despite these positive experiences, at some point around June or July 2015, 

Ms. Hawkins began reading popular health articles about possible health dangers 

from over-consumption of certain amounts of trans fat ingredients.  (2ER63–66, 

72.)  According to those articles (which she incorporates by reference in her 

complaint) partially hydrogenated oils increased the risk of heart disease, cancer, 

and other maladies—in foods other than Kroger Breadcrumbs, for people other 

than Ms. Hawkins, and in amounts far greater than the less than .5 grams in Kroger 

Breadcrumbs.  (2ER64–75.)   
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As a review of those reports demonstrates, the risk of negative health effects 

did not come into play until the level of trans fat reached levels far exceeding the 

amount contained in Kroger Breadcrumbs.  For example, according to the article 

with the lowest threshold, no negative health risks occurred until individuals 

ingested up to “.5 percent of the total energy intake” from trans fats.  (1ER65–66, 

SER59–72.)  Ms. Hawkins does not allege that Kroger Breadcrumbs contain trans 

fat in excess of these levels.  To the contrary, her fact allegations show Kroger 

Breadcrumbs contain just one-tenth of the amount of trans fat that would trigger 

the health risks described in these articles.  (See infra n.6, explaining 2ER77, 

Compl. ¶ 79; SER55–58.) 

 The remaining reports Ms. Hawkins require even higher levels of trans fat 

consumption before the health issues she mentions become actual risks.  (1ER65–

74; SER59–82.) 

Despite the facts stated in these articles, Ms. Hawkins’ “lay” reading of 

these reports led her erroneously to conclude that Kroger Breadcrumbs were 

harmful “in any quantity.”  (2ER80, Compl. ¶ 104.)  She filed this action soon 

after.  (2ER59.) 
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D. Ms. Hawkins Files This Putative Class Action. 

Ms. Hawkins filed this action for California statutory violations.  (2ER94.)  

Ms. Hawkins based her claims on two theories:  (1) mislabeling and (2) improper 

use of trans fat. 

1. The “Mislabeling Theory” 

First, for her “mislabeling” theory, Ms. Hawkins claims Kroger committed 

wrongdoing by labeling its Kroger Breadcrumbs “0g Trans Fat per serving.”   

These form the Fourth through Ninth Causes of Action based on the unfair, 

unlawful, and fraudulent prongs of the Unfair Competition Law; California’s 

Consumers Legal Remedies Act; and state warranty law.  (2ER88–96.
1
)   Under 

the heading “Injury and Reliance,” Ms. Hawkins concedes she never read or relied 

on the Kroger Breadcrumbs label in making her purchases; she attempts to excuse 

herself by alleging she is too “busy” to read labels before making such purchases.  

(2ER81.) 

                                           
1
 The “mislabeling” theory comprises alleged violations of the Unfair 

Competition Law, or UCL, “unlawful” prong (COA4, Compl. ¶¶ 148–155); UCL 

“fraudulent” prong (COA5, id. ¶¶ 156–161); UCL “unfair” prong (COA6, id. ¶¶ 

162 – 169); False Advertising Law, or FAL (COA7, id. ¶¶ 170 –173; Consumers 

Legal Remedies Act, or CLRA (COA8, id. ¶¶ 174–180); and breach of express 

warranty (COA9, id. ¶¶ 181–187).  
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Ms. Hawkins seeks (among other things) injunctions to stop “Kroger’s 

deceptive, unconscionable, fraudulent, and unfair practices,” and “an order 

requiring Kroger to engage in a corrective advertising campaign.”  (2ER95.) 

2. The “Use Theory” 

For her “use” theory, Ms. Hawkins seeks to hold Kroger liable for the mere 

use of trans fat, based on her lay interpretation of pop health reports that trans fat in 

some amounts can have negative health effects.  Her “use” claims form the basis of 

her First, Second, and Third Causes of Action for violation of the UCL’s unfair 

and unlawful prongs, as well as breach of the implied warranty of merchantability.  

(2ER85–88.)
2
   

Ms. Hawkins seeks injunctive relief to make it immediately unlawful to use 

trans fats, including but not limited to partially hydrogenated oils, “in any 

quantity” for any food product.  (2ER80.) 

E. The District Court Grants Kroger’s Motion to Dismiss and 

Enters Judgment for Kroger. 

Kroger moved to dismiss Ms. Hawkins’s Complaint under Federal Rule of 

Civil Procedure 12(b)(6).  (SER158.)  After full briefing, the District Court (the 

Hon. Jeffrey Miller presiding) granted Kroger’s motion, without leave to amend.  

                                           
2
 The “use” theory comprises alleged violations of the UCL “unfair” prong 

(COA1) (Compl. ¶¶ 122–128); violation of the UCL “unlawful” prong (COA2) (id. 

¶¶ 129–139); breach of the implied warranty of merchantability (COA3) (id. ¶¶ 

140–147). 
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In a detailed eight-page order, the District Court found Ms. Hawkins could not 

state a claim.  (1ER2–9.)   

As to the mislabeling claims, the District Court ruled it fails on at least two 

grounds.  (1ER6.)   

First, the District Court ruled the claims are “expressly preempted” because 

the specially-defined FDA term “0g Trans Fat” statement is mandated by the FDA, 

and adopting Ms. Hawkins’s proposed application of California law to outlaw this 

statement would directly conflict with this expressly preempted statement.  

(1ER6.)   

Second, the District Court correctly found that Ms. Hawkins “does not 

adequately allege that she relied on the ‘0g Trans Fat’ label in purchasing [Kroger 

Breadcrumbs].”  (1ER7.)  In a detailed analysis, the District Court succinctly 

explained that Ms. Hawkins’s long history of purchasing Kroger Breadcrumbs, 

coupled with her admission that she did was not subject to an “actual reliance” 

requirement because she “is a busy person,” fatally undermined her claims.  

(1ER7.)  The District Court correctly concluded that “Plaintiff simply cannot 

establish that she relied upon the unread statements in 2000 to support the August 

2015 purchase and/or discovery of the statement (“0g Trans Fat”), or that the 

statement cause her any injury.  The allegations not only fail to satisfy Rule 8(a), 
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but the applicable particularity standards set forth in Rule 9(b) as well.” (1ER7–8, 

citing Sateriale, 697 F.3d at 793, 794.)  

As for the “use”-based claims, the District Court found Ms. Hawkins’s lack 

of standing fatal as well.  The District Court observed Ms. Hawkins’s theory of 

injury from use of trans fat derived her feeling she “was harmed because 

consuming trans fat in any quantity ‘inflames and damages vital organs and 

increases the risk of heart disease, diabetes, cancer, and death,” and that she “lost 

monies because similar products without the misleading labeling [] would have 

cost less.’”  (1ER8.)  Finding these theories insufficiently tied to any injury Ms. 

Hawkins allegedly suffered, the District Court correctly explained: 

[s]uch generalized and hypothetical risks of harm are 

insufficient to establish a cognizable injury sufficient to 

satisfy the statutory standing requirements.  [citation]  

Plaintiff’s speculative allegations fail to establish an 

economic injury. 

(1ER8.) 

F. Ms. Hawkins Appeals the Dismissal. 

The District Court entered judgment for Kroger.  (1ER1.)  This appeal 

followed.  (2ER10–111.) 
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STANDARD OF REVIEW 

The Court reviews de novo the district court’s grant of a motion to dismiss 

under Rule 12(b)(6).   Skilstaf, Inc. v. CVS Caremark Corp., 669 F.3d 1005, 1014 

(9th Cir. 2012).   

The court will affirm dismissal if the plaintiff has not “allege[d] enough 

facts to state a claim to relief that is plausible on its face.” Turner v. City & Cty. of 

S.F., 788 F.3d 1206, 1210 (9th Cir. 2015).  To satisfy the plausibility requirement,  

a complaint must contain “sufficient factual enhancement to cross the line between 

possibility and plausibility.”  Eclectic Properties East, LLC v. Marcus & Millichap 

Co., 751 F.3d 990, 994–95 (9th Cir. 2014).  “[C]onclusory allegations of law and 

unwarranted inferences are insufficient to defeat a motion to dismiss.”  Doe v. Wal-

Mart Stores, Inc., 572 F.3d 677, 683 (9th Cir. 2009).   

Where the plaintiff alleges a “unified course of fraudulent conduct,” the 

complaint must satisfy Rule 9(b)’s particularity requirement and must allege facts 

demonstrating the “who, what, when, where, and how” of the misconduct, Kearns 

v. Ford Motor Co., 567 F.3d 1120, 1124–26 (9th Cir. 2009)—even if fraud is not 

an element of any cause of action, Vess v. Ciba-Geigy Corp. USA, 317 F.3d 1097, 

1103–05 (9th Cir. 2003) (applying Rule 9(b) to UCL and CLRA claims). 

In reviewing dismissal, the court is “not required to accept as true 

conclusory allegations which are contradicted by documents referred to in the 
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complaint.”  Manzarek v. St. Paul Fire & Marine Ins. Co., 519 F.3d 1025, 1031 

(9th Cir. 2008) (affirming dismissal); see also Daniels-Hall v. Nat'l Educ. Ass’n, 

629 F.3d 992, 998 (9th Cir. 2010) (same; court “not required to accept as true 

allegations that contradict exhibits attached to the Complaint or matters properly 

subject to judicial notice”).   

The Court may affirm on any ground supported by the record.  Thompson v. 

Paul, 547 F.3d 1055, 1058–59 (9th Cir. 2008).  

ARGUMENT 

The record supports affirming the District Court’s order granting Kroger’s 

motion to dismiss for multiple reasons:  (I) Ms. Hawkins lacks statutory standing; 

(II) her claims are preempted; and (III) numerous other reasons support dismissal 

of her claims.  And, (IV) the District Court was correct to deny leave to amend.  

I. THE DISTRICT COURT CORRECTLY FOUND 

MS. HAWKINS LACKS STATUTORY STANDING   

All Ms. Hawkins’s claims fails for lack of standing.  All her causes arise 

from unfair competition claims under the UCL, CLRA, and warranty theories, 

based on the notion that Kroger tricked her into purchasing breadcrumbs with trans 

fat.  (2ER59–96.)   
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To bring these claims, Ms. Hawkins “must prove a pecuniary injury” . . . and 

“immediate causation.”  TrafficSchool.com, Inc. v. Edriver, Inc., 653 F.3d 820, 825 

n.1 (9th Cir. 2011) (emphasis added).   

These dual requirements arise from the statutory standing requirements of 

the UCL, FAL, CLRA, which bar private rights of action unless the putative 

plaintiff alleges she “lost money or property as a result of” the defendant’s alleged 

misconduct.
3
  See Hall v. Time Inc., 158 Cal. App. 4th 847, 855 (2008) (“The 

phrase ‘as a result of’ in its plain and ordinary sense means ‘caused by’ and 

requires a showing of a causal connection or reliance on the alleged 

misrepresentation.”).   Warranty claims also require injury and causation.  E.g., 

Birdsong v. Apple, Inc., 590 F.3d 955, 958 (9th Cir. 2009) (dismissing California 

warranty claims in part because plaintiffs “fail to allege . . . how the absence of 

their suggested changes caused any user an injury”); Dougherty v. Lee, 74 Cal. 

App. 2d 132, 135 (1946). 

Applying these standards, Ms. Hawkins must allege under her theories that 

Kroger’s alleged wrongdoing caused her injury—i.e., (1) for the mislabeling 

claims, that lost money because she purchased the Kroger breadcrumbs in reliance 

                                           
3
 UCL, Cal. Bus. & Prof. Code §§ 17200 & 17204 (requiring injury “as a 

result of a violation of” the UCL); CLRA, Cal. Civ. Code § 1780(a) (requiring 

“damage as a result of” CLRA violation). 
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on Kroger’s alleged misrepresentations on the labels; and (2) for use, that she 

suffered physical injury by consuming breadcrumbs that used trace amounts of 

trans fat.  Both theories fail—a fact demonstrated by her own allegations. 

A. The Mislabeling Claims Fail for Lack of Causation or 

Reliance 

1. Ms. Hawkins lacks statutory standing to bring her 

mislabeling causes of action 

The District Court properly found Ms. Hawkins’s mislabeling claims fail for 

lack of statutory standing.  (1ER5–9.)  

Where, as here, mislabeling claims sound in fraud, standing requirements 

compel the plaintiff to produce specific allegations showing “actual reliance on the 

allegedly deceptive or misleading statements, . . . and that the misrepresentation 

was an immediate cause of their injury-producing conduct.”  Sateriale, 697 F.3d at 

793 (affirming dismissal of CLRA and UCL for lack of reliance; requiring 

standing requirements to satisfy Rule 9(b)) (quoting Kwikset Corp. v. Super. Ct., 

51 Cal. 4th 310, 317 (2011)). 

This requirement follows from the California Supreme Court’s admonitions 

that a plaintiff must plead that (1) she was actually “deceived” by the alleged 

representations, and (2) “would not have purchased it otherwise” but for the 

representations.  Kwikset, 51 Cal. 4th at 317; Vess, 317 F.3d at 1103, 1106, 1108 

(affirming dismissal of UCL and CLRA claims “grounded in fraud” for failure to 
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plead “the who, what, when, where, and how of the misconduct charged,” “what is 

false or misleading about a statement,” and “why it is false”) (citations omitted); 

Kearns, 567 F.3d at 1124 (same; “party alleging fraud must set forth more than the 

neutral facts necessary to identify the transaction.”) (original emphasis). 

As one district court has noted, the standing requirements ensure that state 

unfair competition law does not “expand liability to reach any violation of the 

underlying regulations—even if no consumer relied on the statements that violate 

those regulations.”   Figy v. Frito-Lay N. Am., Inc., 67 F. Supp. 3d 1075, 1088–89 

(N.D. Cal. 2014) (dismissing food mislabeling claims for failure to allege reliance 

on labels for purchase). 

Applying these standards, courts look to the  plaintiff’s specific allegations 

to determine whether they create a plausible inference of reliance.   Sateriale, 697 

F.3d at 794; see Cullen v. Netflix, Inc., No. 5:11-CV-01199-EJD, 2013 WL 

140103, at *5, 2013 U.S. Dist. LEXIS 4246, at *10–14, aff’d, 600 F. App’x 508 

(9th Cir. 2015) (affirming dismissal of false advertising claims; allegations 

established plaintiff did not rely on label because he purchased product before 

alleged misstatements made).     

Cullen v. Netflix, Inc.—a case detailed in the District Court’s order—is 

instructive.  There, another case brought by The Weston Firm, the court dismissed 
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CLRA and UCL claims, without leave to amend, because the timing of plaintiff’s 

allegations showed reliance was not plausible. [WL] at *5, [LEXIS] at *13. 

Beginning in 2009, the plaintiff paid a monthly subscription for Netflix since 

at least 2009.  Id.  Two years later, in 2011, the plaintiff, who was hearing 

impaired, read a Netflix blog post dated February 2011 stating “there are more than 

3,500 TV episodes and movies with subtitles in Netflix’s streaming library.”  Id. 

(internal quotations omitted).  After purportedly discovering fewer than 3,500 titles 

were subtitled, the plaintiff filed a lawsuit claiming Netflix’s statement was false.  

Id.  Dismissing without leave to amend, the district court (the Hon. Edward J. 

Davila presiding) found that the 2011 statements, made two years after the first 

purchase, could not plausibly have “caused” the purchase.   

There, as here, the “timeline of events” pleaded in the complaint fatally 

undermined any claims of reliance and causation.  [LEXIS] at *13, [WL] at *5.  As 

the Netflix court explained, the plaintiff  

first subscribed to Netflix  in May 2009, well before the 

statements which Plaintiff alleges caused him harm were 

made.  Therefore, it cannot follow that the statements in 

the Feb. 2011 Blog Post caused Plaintiff to begin 

subscribing to Netflix.  Thus, the only plausible 

inference from the allegations was that the plaintiff 

purchased the item because of some other cause, which 

predated the statement, and therefore filed the lawsuit 

without having ‘actually relied’ on the statement.   

Id. (emphasis added). 
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 The district court dismissed the complaint for failure to plead reliance and 

therefore lack of statutory standing.  This Court affirmed.  600 F. App’x at 508. 

Here, the District Court correctly found “there are fewer allegations 

supporting the reliance requirement [here] than in Netflix.”  (1ER7, emphasis 

added.)  Ms. Hawkins does not allege any facts establishing “actual reliance” or 

that Kroger’s label was the “immediate cause” of her purchase; indeed, Ms. 

Hawkins does not even state what label she supposedly read, on which 

breadcrumbs product, or when she read the statement.  (2ER80–81, Compl. 

¶¶ 100–110).   

The few affirmative allegations she does present raises the inference, if not 

conclusively demonstrate, that she could not have relied on the “0g Trans Fat” 

label.  As she concedes, she did not even look at, let alone read or rely on, the label 

for “at least 15 years” after she first purchased the products.  (2ER75–76, Compl. 

¶¶ 71–72.)  Instead, Ms. Hawkins refers solely to the barebones observation that at 

some unspecified time, “the Kroger Bread Crumbs contained” the 0g Trans Fat 

label (2ER81, Compl. ¶ 105), but she does not allege she ever read or relied on the 

statement before any of her 15 years’ worth of purchases.   

Having not relied on the purportedly false advertisement, Ms. Hawkins tries 

to excuse her lack of reliance, noting she “is a busy person and cannot reasonably 

inspect every ingredient of every food that she purchases.”  (2ER81 Compl. ¶ 108.)  
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That she is a busy person does not absolve her of the requirement that she rely on it 

before bringing her false advertising and warranty claims.  If she did not rely on 

the label, as a matter of law she cannot claim “actual reliance” on the label, let 

along that it was “an immediate cause” of her purchase.  Sateriale, 697 F.3d at 793.  

In short, during the decade-and-a-half in which Ms. Hawkins allegedly 

purchased the Kroger Breadcrumbs, she includes not a single allegation 

establishing that—even in a single specific instance—she read and relied on the 

term “0g Trans Fat.”   

Such facts are critical to determining whether she actually relied on the “0g 

Trans Fat” statement, by making a purchase decision based on it.  By not alleging 

such facts, Ms. Hawkins failed to meet her burden, consistent with Rule 9(b), to 

plead “actual reliance on the allegedly deceptive or misleading statements, . . . and 

that the misrepresentation was an immediate cause of their injury-producing 

conduct.”  Sateriale, 697 F.3d at 793; Kearns, 567 F.3d at 1124–26. 

Thus, all causes of action under the mislabeling theory fail. 

2. Hawkins waived issues of standing relating to the 

mislabeling theory 

Ms. Hawkins does not even cite, let alone address, Sateriale or Cullen, nor 

does she explain the contradictions between her conclusory statements of 

“reliance” and the factual allegations disproving them.   
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Thus, without reaching the merits, the district court’s decision should be 

affirmed—at least with respect to the mislabeling claims (under the Fourth through 

Ninth Causes of Action—because Ms. Hawkins did not address this independent 

ground for dismissal, and in doing so waived any challenge to that ground.  See, 

e.g., AF of Guam v. Torres, 419 F.3d 1017, 1025 (9th Cir. 2005) (affirming 

dismissal of declaratory judgment claim because “Appellant’s opening brief to this 

court . . . fails to address [a] independent ground for dismissal”).    

B. The “Non-Fraud” Use Claims Fail for Lack of Injury 

Second, the claims under Ms. Hawkins’s “use” theory (the First through 

Third Causes of Action) fair no better.  (2ER85–89.)   

1. Ms. Hawkins did not suffer an actual physical injury 

As an initial matter, Ms. Hawkins does not allege she suffered any actual 

physical injury as a result of trans fat allegedly contained in Kroger’s breadcrumbs.  

Ms. Hawkins admits as much.  (AOB21–22.) 

2. Ms. Hawkins does not adequately plead a viable risk 

of injury 

Instead, Ms. Hawkins’s theory of injury from use hinges, rather, on a theory 

of risk of harm, which she deduces from her “lay” reading of various reports and 

articles scattered in her complaint.  (2ER63–73, Compl. ¶¶ 17–60.)   This injury 

theory fails. 
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Attenuated hypothetical risks of harm do not confer standing under 

California statutory claims.  Birdsong v. Apple, Inc., 590 F.3d 955, 960 (9th Cir. 

2009) (affirming dismissal of unfair competition claims ground in risk of harm 

because “the risk of injury the plaintiffs allege is not concrete and particularized as 

to themselves”). 

As the Supreme Court recently held in assessing whether risks of injury can 

constitute a cognizable injury in the Article III context, “threatened injury must be 

certainly impending to constitute injury in fact,” and “[a]llegations of possible 

future injury” are not sufficient.  Clapper v. Amnesty Int’l USA, 133 S.Ct. 1138, 

1147 (2013). 

To meet these requirements, the “requisite injury must be ‘an invasion of a 

legally protected interest which is (a) concrete and particularized, and (b) actual or 

imminent, not conjectural or hypothetical.’”  Birdsong, 590 F.3d at 960 (quoting 

Buckland v. Threshold Enters., Ltd., 155 Cal. App. 4th 798, 814 (2007)). 

Simpson v. Cal. Pizza Kitchen, Inc., 989 F. Supp. 2d 1015 (S.D. Cal. 

2013)—an one oft-cited case strikingly similar to this one—applied these standards 

to dismiss a claim on standing grounds because the plaintiff failed to allege facts 

establishing a sufficient risk of harm.   
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In Simpson—yet another Trans Fat case brought by The Weston Firm—the 

court dismissed claims that Trans Fat in frozen pizza caused harm because, as here, 

the plaintiff alleged no actual injury to herself, but only a supposed chance of 

injury resulting from the ingestion of trans fat.  Id. at 1022.   The food 

manufacturer challenged standing on the ground that the plaintiff lacked sufficient 

injury, and the court reviewed the substantial body of law assessing to what extent 

risk of injury can confer standing.  Id. (listing cases).  Based on these cases, the 

court ruled that a plaintiff may base standing on a risk of harm only if she “show[s] 

that there is both ‘(i) a substantially increased risk of harm and (ii) a substantial 

probability of harm with that increase taken into account.’”  Id. at 1022.  Following 

that test, the court concluded the plaintiff’s failure to allege facts showing that her 

consumption habits were “sufficient to cause the enumerated harmful effects.”  Id. 

The Simpson test is consistent with the Supreme Court’s recent 

pronouncements requiring more than a mere “possible future injury,” Clapper,   

133 S.Ct. at 1147, and many district courts have concurred, reviewing risk-of-

injury based on the test articulated by Simpson at found no standing, unless the 
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plaintiff alleges facts showing that the exposure was at such a level as to cause 

immediate physical harm.
4
   

Here, the District Court correctly found this case fares no better than 

Simpson—and Ms. Hawkins’s own allegations again belie standing.   

Ms. Hawkins’s risk-of injury theory relies on the following faulty syllogism: 

1. Ms. Hawkins consumed Kroger bread crumbs (2ER81, Compl. ¶ 104); 

2. Kroger breadcrumbs contain some unspecified trace amount of trans 

fat (2ER62, Compl. ¶ 9) (an amount Ms. Hawkins does not dispute is 

less than .5 grams, consistent with federal labeling guidelines); 

3. Based on her “lay” (2ER81, Compl. ¶ 109) reading of medical reports 

and articles (none of which concern her or Kroger) (2ER63–73, 

Compl. ¶¶ 17–60), Ms. Hawkins believes that trans fats are “unsafe” 

at “any” level;  

4. Thus,  Ms. Hawkins ingested an “unsafe” amount of trans fat (2ER81, 

Compl. ¶ 104).  

                                           
4
  Compare Boysen v. Walgreen Co., No. 11-cv-6262 SI, 2012 U.S. Dist. 

LEXIS 100528, 2012 WL 2953069 (N.D. Cal. July 19, 2012) (dismissing claims 

that lead and arsenic in juices caused harm for lack of standing; amount of lead in 

the products was within a range that the FDA had found to be safe, so the plaintiffs 

could not plausibly allege that they had spent money on an unsafe product); 

Herrington v. Johnson & Johnson Consumer Companies, Inc., No. 09-cv-1597 

CW, 2010 WL 3448531, at *5, 2010 U.S. Dist. LEXIS 90505, at *19 (N.D. Cal. 

Sept. 1, 2010) (dismissing claims that toys containing lead caused injury for lack of 

standing; “Plaintiffs do not allege that the levels of the substances in Defendants’ 

products were unsafe”) with Backus v. Gen. Mills, 122 F. Supp. 3d 909, 921 (N.D. 

Cal. 2015) (“Unlike the plaintiffs in Boysen and Herrington, Backus has actually 

alleged that the trans fat baking mixes at issue here caused him immediate physical 

injury, and were unsafe because of the level of trans fat in them”). 
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The core problem lies in the third premise:  The “articles,” which are 

incorporated by reference (2ER63–73), do not state that “any” amount of trans fat 

is dangerous.   

Where, as here, a plaintiff draws conclusions based on articles or other 

documents attached to or referenced in the complaint, the court looks to the facts 

stated in those articles, rather than the plaintiff’s conclusions about them.  E.g., 

Manzarek , 519 F.3d at 1031 (court “not required to accept as true conclusory 

allegations which are contradicted by documents referred to in the complaint”); 

Daniels-Hall, 629 F.3d at 998 (same). 

On review of those articles, Ms. Hawkins’s allegations demonstrate that 

Kroger Breadcrumbs do not pose any of the health risks about which she 

speculates in her complaint.  According to an article Ms. Hawkins relies on most 

heavily, which states the lowest threshold about of Trans Fat a person may 

consume, an individual may consume Trans Fats in an amount up to “0.5 percent 

of the total energy intake” before exposing herself to any of the health risks Ms. 

Hawkins fears.   (SER59–82, Mazaffarian, Trans Fatty Acids and Cardiovascular 

Disease, 354 N. ENGL. J. MED. 1601, 1609 (2009) (“the consumption of trans fatty 
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acids [should] be kept below 1% of total energy intake,” to “less than 0.5 percent 

of the total energy intake”) (cited by Compl. ¶¶ 25, 27, 29, 31).
5
)    

Stated otherwise, if an individual’s Trans Fat consumption amounts to “less 

than .5 of the total energy intake,” as the article specifically states, she will not 

suffer the health risks on which Ms. Hawkins hinges her standing claim. 

Here, Ms. Hawkins does not allege that Kroger Breadcrumbs contain trans 

fat in excess of these levels.  Instead, her allegations confirm Kroger Breadcrumbs 

do not contain supposedly dangerous levels of trans fat.  Indeed, under the most 

generous plausible reading of her complaint, she would have consumed trans fat 

from Kroger Breadcrumbs in an amount no more than 0.055% of her total caloric 

intake—approximately one-tenth of the threshold cited in her articles for health 

impacts.
6
   

                                           
5
  (See also 2SER78, Dep’t of Health & Human Serv. & USDA, 2005 

Dietary Guidelines Advisory Committee Report, Section 10 (2005) (“Trans fatty 

acid consumption by all populations groups should be kept” to “about 1 percent of 

energy intake or less”) (cited by Compl. ¶ 33); see also Am. Heart Ass’n., Trans 

Fat Overview, available at 

www.heart.org/HEARTORG/GettingHealthy/FatsAndOils/Fats101 

/Trans-Fats_UCM_301120_Article.jsp (recommending adults “reduce their intake 

of trans fat and limit their consumption of saturated fat to 5-6% of total calories”) 

(cited by Compl. ¶¶ 34, 42). 
6
  To reach this, we calculated the maximum potential total caloric intake of 

trans fat from Kroger Breadcrumbs according to Ms. Hawkins’s allegations, 

divided by her caloric needs per year as used in the New England Journal of 

Medicine.  First, each container contains 15 servings, and no more than .5 grams 
(Footnote continues on next page.) 
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And, this is based on the most generous assumptions permissible her 

allegations, including (1) the assumption that Kroger Breadcrumbs contain the 

maximum trans fat per serving (.5 grams trans fat per serving) consistent with both 

the FDA-mandated label and the allegations of the complaint; and (2) that Ms. 

Hawkins consumed every crumb in every product she allegedly purchased six 

times per year in the last 15 years.   

Simply put, Ms. Hawkins has effectively pleaded too much.  She has 

admitted (1) that her injury claim rests not on any harm she has actually suffered, 

but rather on theoretical risk of harm based on statements contained in a series of 

articles she cites; (2) that her statement is incorrect that trans fat “in any amount” is 

harmful; and (3) that Kroger Breadcrumbs do not meet the threshold of what is 

considered harmful according to her articles.    

(Footnote continued from previous page.) 

of trans fat per serving, for a total of 7.5 grams of trans fat.  (2ER77, Compl. ¶ 79; 

SER55–58.)  Second, she alleges she purchased six containers per year, meaning 

her maximum potential yearly trans fat consumption attributable to Kroger bread 

crumb products is 45 grams—6 container per year, with 7.5g per container (7.5 

grams/box x 6 boxes/year = 45 grams/year).  (2ER75, Compl. ¶¶ 71–72.)  Third, 

the caloric value of all trans fat from Kroger bread crumb products amounts to 405 

grams—1 gram of fat has 9 calories (9 calories x 45 grams/year = 405 

calories/year).   Fourth, her total yearly calorie intake is 730,000 calories, 

assuming a typical diet of 2,000 calories per day, as described by the New England 

Journal of Medicine (2,000 calories x 365 days/year = 730,000 calories).  Fifth, the 

total maximum total energy intake from Kroger bread crumbs is .00055%—Based 

on a 2,000/day calorie diet, this is  405 calories trans fat ÷ 730,000 calories = 

0.055% of total caloric intake). 
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In short, Ms. Hawkins has alleged nothing more than a hypothetical physical 

injury with no certainty that any such injury will occur.  The District Court 

correctly found uch allegations do not rise to an injury.  Birdsong, 590 F.3d at 

960–62; Simpson, 989 F. Supp. 2d at 1023.  

C. Ms. Hawkins’s Responses Fail 

None of Ms. Hawkins’s responses has merit. 

First, Ms. Hawkins attempts to distinguish Simpson on the basis that, “unlike 

[the plaintiff] in Simpson, [she] alleges facts establishing that the amount of 

artificial trans fat that she consumed from [Kroger Breadcrumbs] caused her 

harm.”  (AOB20–21).  For this, she repeats her conclusory opinion that 

“consuming trans fat in any quantity” causes various forms of harm (AOB 20, 

citing ER80), but she fails to address the fact that the articles she cites contradict 

this conclusion, as detailed above.   Instead, she simply admits her conclusions 

depend on the very “peer-reviewed medical journals and government studies” that 

contradict her own conclusions.  (AOB21.)  

Second, the cases she cites regarding injury-in-fact (AOB 21–22) involve 

plaintiffs that have demonstrated actual exposure to a dangerous level of the given 
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pollutant—not, as here, allegations showing the plaintiff she did not consume or 

expose herself to that level.
7
     

Third, Ms. Hawkins’s attempt to conjure economic harm based on 

conclusory allegation that she purchased “an unlawful product” (AOB 24–26) fails 

on several grounds.  For starters, Ms. Hawkins cannot claim she would not have 

purchased the product but for the label or “had they known the truth” because, as 

she admits, she did not both even to read it.  Backus v. Gen. Mills, 122 F.Supp.3d 

909, 921 (N.D. Cal. 2015), illustrates the point, because Ms. Hawkins fails to 

include a single factual allegation (besides her insufficient conclusions) that 

Kroger Breadcrumbs are “unlawful.”  Likewise, she cannot rest her claim on the 

conclusory (and circular) allegation that Kroger Breadcrumbs are “illegal” or 

“unlawful.”   

                                           
7
  Hall v. Norton, 266 F.3d 969, 976 (9th Cir. 2001), found an injury-in-fact 

because plaintiff alleged activities actually “had been curtailed” because of 

exposure to pollutants.  Covington v. Jefferson Cnty., 358 F.3d 626, 652–54 (9th 

Cir. 2004), another pollution case, also found an injury because the  plaintiff 

“alleged that [improperly operated landfill] caused them to suffer from watering 

eyes and burning noses.”  Connecticut v. Am. Elec. Power Co., 582 F.3d 309, 343–

44 (2d Cir. 2009), which was reversed, found plaintiffs suffered cognizable injury 

because a high level of defendant’s carbon monoxide emissions rendered injuries 

“certainly impending.”  Baur v. Veneman, 352 F.3d 625, 637 (2d Cir. 2003), noted 

that a plaintiff’s claim of future harm may be supported by studies if the studies 

demonstrated “standards [that] would be violated” by the defendant’s conduct. 

NRDC v. EPA, 735 F.3d 873, 876 (9th Cir. 2013) found allegations risk of 

exposure to AGS-20, a pesticide, showed “credible threat” to consumers based on 

a high “margin of exposure,” which “presents a risk concern.” 
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Third, Steroid Hormone Prod. Cases, 181 Cal. App. 4th 145, 156 (2010), on 

which Ms. Hawkins places heavy reliance (AOB 25–26), was decided prior to the 

California Supreme Court’s decision in Kwikset (in 2011) and the alleged unlawful 

conduct in that case was not based on a statute prohibiting specific types of 

misrepresentations.   

Simply put, because Ms. Hawkins cannot show she was actually harmed, or 

was actually exposed to the product in a level that could impose a risk of harm, she 

cannot establish a sufficient injury.  The District Court was correct to dismiss all 

these claims without leave to amend, and this Court should affirm, and the analysis 

may end there. 

II. EVEN IF MS. HAWKINS HAD STANDING, THE CLAIMS 

ARE PREEMPTED 

Independent of standing, Ms. Hawkins’s two theories—that Kroger 

breadcrumbs (1) are “mislabeled” because they state “0g Trans Fat,” and (2) 

improperly “use” trans fat—both asking the Court improperly to second-guess 

federal regulations, and therefore are preempted. 
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A. The Mislabeling Claims Are Barred by Express Preemption 

1. The FDCA and NELA exclusively govern use of the 

“0g Trans Fat” label 

Ms. Hawkins’s attempt to use state law to bar the “0g Trans Fat” label is 

preempted by the FDA’s comprehensive regulatory scheme that expressly 

preempts attempts to labeling regulations governing the “0g Trans Fat” label. 

Congress passed the Food, Drug, and Cosmetic Act (FDCA, 21 U.S.C. 

§§ 301–399) in 1938, and created the Food and Drug Administration to protect 

public health by regulating food safety and labeling.  21 U.S.C. § 393.  

Together, the FDCA and the Nutrition Labeling and Education Act (NLEA, 

21 U.S.C. § 343, et seq.) require the FDA to (i) ensure that “foods are safe, 

wholesome, sanitary, and properly labeled,” (ii) promulgate regulations to enforce 

the provisions of the FDCA, and (iii) enforce its regulations through administrative 

proceedings.  See 21 U.S.C. §§ 371, 393(b)(2)(A); 21 C.F.R. § 7.1 et seq. 

The FDCA and NLEA detail federal provisions prohibiting “misbranding” 

of food (21 U.S.C. § 331(b)), and grant the FDA exclusive authority to ensure that 

“foods are . . . properly labeled” on behalf of all consumers (id. § 393(b)(2)(A)).  

See H.R. Rep. No. 101-538, at 7 (1990), reprinted in 1990 U.S.C.C.A.N. 3336, 

3337 (noting the NLEA, amending the FDCA, was intended to “clarify and to 

strengthen [the FDA’s] legal authority to require nutrition labeling on foods.”).  
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A food is “misbranded” if its label fails to contain specified information 

about “nutrients” per “serving size” for specified nutrients (21 U.S.C. § 343(q)) or 

characterizes “levels” of certain nutrients (id. § 343(r)).     

Labeling for “Trans Fat” is one such additional nutrient for which the FDA 

requires labeling regulations under §§ 343(q) and 343(r).  21 C.F.R. 

§ 101.9(c)(2)(ii).   

Here, federal regulations govern the term “Trans Fat,” and specifically 

require food distributors and manufacturers to include the label “0g Trans Fat” on 

labeling of foods containing trans fats where, as here, they contain trace amounts 

of less than .5 grams:    

“Trans fat” or “Trans”:  A statement of the number of 

grams of trans fat in a serving, . . . except that label 

declaration of trans fat content information is not 

required for products that contain less than 0.5 gram of 

total fat in a serving if no claims are made about fat, 

fatty acid or cholesterol content. . . . Trans fat content 

shall be indented and expressed as grams per serving to 

the nearest 0.5 (1/2)-gram increment below 5 grams and 

to the nearest gram increment above 5 grams.  If the 

serving contains less than 0.5 gram, the content, when 

declared, shall be expressed as zero. 

 

21 C.F.R. § 101.9(c)(2)(ii) (emphasis added).  

The FDA has determined that outside labels must match the mandatory 

terms for the Nutrient Label box, because the FDA views differences between 
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them as “confusing to consumers.”  58 Fed. Reg. 44020, 44025 cmt. 11 (Aug. 18, 

1993).  

2. The FDCA and NLEA expressly preempt other laws 

purporting to govern the labels 

The NLEA contains express preemption provision, and regulations 

permitting the “0g Trans Fat” statement are including in the scope of those 

provisions. 

To ensure uniform labeling, the NLEA contains an express preemption 

clause, providing that “no State or political subdivision of a State may directly or 

indirectly establish under any authority or continue in effect as to any food in 

interstate commerce” any “requirement for nutrition labeling of food that is not 

identical to the requirements” of  21 U.S.C.§§ (q) or (r). (21 U.S.C. § 343-1(a)(4))     

As relevant here, a requirement is “not identical” to § 343(q) or (r) if it 

“directly or indirectly imposes obligations or contains provisions concerning the 

composition or labeling of food, or concerning a food container, that: (i) Are not 

imposed by or contained in the applicable provision [or regulation]; or (ii) Differ 

from those specifically imposed by or contained in the applicable provision [or 

regulation].”  21 C.F.R. § 100.1(c)(4).   

Consumer protection laws like the UCL, FAL, CLRA, and warranty laws 

fall within these statutes and are “preempted if they seek to impose requirements 
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that contravene the requirements set forth by federal law.”  In re Ferrero Litig., 

794 F.Supp.2d 1107, 1113 (S.D. Cal. 2011) (interpreting 21 C.F.R. § 100.1(c)(4)) 

(citations omitted); see also Peviani v. Hostess Brands, Inc., 750 F. Supp. 2d 1111, 

1119 (C.D. Cal. 2010) (state law claims fail where they “impose a state-law 

obligation . . . not required by federal law”).  

These statutes serve Constitutional objectives of ensure that uniform 

requirements will not devolve into a state-by-state patchwork of labeling schemes 

that would impede federal objectives.  Turek v. Gen. Mills, Inc., 662 F.3d 423, 426 

(7th Cir. 2011) (“Congress would not want to allow states to impose disclosure 

requirements of their own on packaged food products, most of which are sold 

nationwide”); see also Law v. Gen. Motors Corp., 114 F.3d 908, 909 (9th Cir. 

1997) (“The Supremacy Clause empowers Congress to supplant decentralized, 

state-by-state regulation with uniform national rules.”) (citing U.S. Const. art. VI, 

cl. 2). 

3. Ms. Hawkins’s attempts to use state law to 

recharacterize requirements for the “0g Trans Fat” 

label are preempted. 

Here, the mislabeling claims are expressly preempted because Ms. Hawkins 

attempts to use state law to impose new requirements inconsistent with federal law.   

Aa Ms. Hawkins acknowledges, the Ninth Circuit has a addressed the preemptive 
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effect of § 101.9(c)(2)(ii), governing “0g Trans Fat,” in two cases:  Carrea and 

Reid.  Both support preemption.   

a. “0g Trans Fat”:  Carrea v. Dreyer’s Grand Ice 

Cream, Inc. 

First, in Carrea v. Dreyer's Grand Ice Cream, Inc., 475 F. App’x 113, 114 

(9th Cir. 2012)—a case raising the identical labeling issue in this case—the Court 

applied the NLEA’s preemption provisions to hold that § 101.9(c)(2)(ii) expressly 

preempts attempts to use California consumer protection laws to bar use of the 

term “0g Trans Fat” on product packaging.  There, the plaintiff (represented by 

The Weston Firm) made the same argument as Ms. Hawkins here:  that the 

defendant falsely advertising its product (“Drumstick” ice cream snacks) as 

containing “0g Trans Fat” on the front panel and in the nutrient disclosure, when in 

fact the snack contained trace levels of trans fat.  Id. at 115.   

Explaining the “0g Trans Fat” statement was covered by FDA regulations, 

this Court affirmed dismissal, reasoning: 

Here, because Drumstick contains less than 0.5 grams 

of trans fat per serving, the Nutrition Facts panel must 

express this amount as zero. 21 C.F.R. § 101.9(c)(2)(ii).  

Accordingly, the same rule applies to the statement on 

the front of Drumstick’s packaging. In essence, Carrea 

seeks to enjoin and declare unlawful the very statement 

that federal law permits and defines. Such relief would 

impose a burden through state law that is not identical 

to the requirements under section 343(r).  These claims 

are therefore expressly preempted.  
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Id. (emphasis added).   

b. “No Trans Fat”:  Reid v. Johnson & Johnson 

 Second, in Reid v. Johnson & Johnson, 780 F.3d 952 (9th Cir. 2015), this 

Court contrasted the FDA-defined term “0g Trans Fat,” with the unregulated and 

undefined term “no trans fat.”  There, the plaintiff (also represented by The 

Weston Firm) complained the term “no trans fat,” a statement that did not mirror 

the Nutrition Facts panel (id. at 956), on the front of a Benecol margarine package 

mislead her into purchasing the product.  Id. at 955.   

 Reversing the district court’s finding of preemption, this Court focused on 

the key distinction between the FDA-mandated and defined term “0g Trans Fat per 

serving,” and the term “no trans fat” that was not specifically defined or mandated 

by the FDA.  Reid, 780 F.3d at 962.  The Reid court found that “[c]laims required 

on a nutrient label under section 101.9(c)”—like “0g Trans Fat”—“are not nutrient 

content claims,” and therefore are not unauthorized.  Id. at 963.  In contrast, this 

Court held the plaintiff could use state law to enjoin the phrase “no trans fat” 

because it was not a specially defined regulatory term, and thus “an unauthorized 

nutrient contract claim . . . which has not been defined.”  Id. at 962–63.     

 Ms. Hawkins’s counsel agreed with this interpretation.  In counsel’s reply 

brief in Reid, Ms. Hawkins’s counsel confirmed—contrary to his argument here 
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(AOB10–16)—that “0g Trans Fat” is preempted by Carrea but distinguishable 

from the “No Trans Fat” claim: 

Carrea [] is not contrary [] but rather concerns a different 
front-label claim, “0g Trans Fat,” which “the [FDA] not 
only permits, 21 C.F.R. § 101.13(i)(3), but further 
instructs should mirror the Nutrition Facts panel,”  475 
Fed. App’x at 115[].  
 
The statements, “0g Trans Fat” and “No Trans Fat,” are 
not qualitatively identical. The latter is categorical, 
implying trans fat is entirely absent, while the former, 
because it replicates information in the Nutrition Facts 
panel, evokes the FDA’s familiar rounding and per-
serving rules. Even if “0” and “No” are synonyms in a 
vacuum [], the FDA has explained the latter is prohibited: 
“No Trans Fat” is “an unauthorized nutrient content 
claim . . . which has not been defined by FDA. We note 
[some] may make a truthful statement on a product’s 
label that specifies the amount of trans fat per serving 
[21 C.F.R. 101.13(i)].”  

(SER110–111.)  As Ms. Hawkins’s counsel correctly argued in the Reid case 

(before contradicting himself here), Carrea and Reid are consistent with each 

other, and with the District Court’s order. 

Many district courts—including the District Court below—have followed 

this Court’s guidance in Carrea and Reid and uniformly recognize 

§ 101.9(c)(2)(ii)’s preemptive effect on the term “0g Trans Fat.”  See, e.g., Red v. 

The Kroger Co., No. 10-cv-1025-DMG, 2010 WL 4262037, at *5, 2010 U.S. Dist. 

LEXIS 115238, at *13–22 (C.D. Cal. Sept. 2, 2010) (dismissing false advertising 

claims concerning “0g Trans Fat” on Kroger margarine and graham crackers as 

preempted by § 101.9(c)(2)(ii)); see also Peviani, 750 F. Supp. 2d at 1111 (same, 
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regarding snack packages); Chacanaca v. Quaker Oats Co., 752 F. Supp. 2d 1111, 

1120–21 (N.D. Cal. 2010) (same, regarding oats). 

Like the plaintiffs in Carrea, Red, Peviani, and Cacanaca, Ms. Hawkins 

does not dispute that Kroger complied with these federal regulations, yet she asks 

the Court (as did those plaintiffs) to use the UCL, FAL, CLRA, and warranty law 

to replace and contradict these requirements by eliminating the mandatory 

requirement that trace amounts (less than .5 grams) of trans fat “shall be expressed 

as zero.”  The District Court correctly found the labeling claims are preempted.  

This Court should affirm. 

4. Ms. Hawkins offers no compelling response 

a. The presumption against preemption is 

unavailing 

Ms. Hawkins heavily relies on the general presumption against preemption.  

(AOB 8–9.)  That presumption does not apply where, as here, the “clear and 

manifest purpose of Congress” is to preempt.  Wyeth v. Levine, 555 U.S. 555, 565 

(2009); see supra Part II.A.1–2, describing express preemption.)  In any event, 

Kroger easily overcomes any such presumption.  See, e.g., Turek v. Gen’l Mills, 

Inc., 754 F. Supp. 2d 956, 958 (N.D. Ill. 2010) (finding preemption even though 

“food labeling has been an area historically governed by state law”), aff’d, 662 

F.3d 423 (7th Cir. 2011).  
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b. “0g Trans Fat” is not a “unauthorized nutrient 

content claim” under Reid 

Ms. Hawkins spends several pages arguing Reid holds “0g Trans Fat” is an 

unauthorized “nutrient content claim.”  (AOB10–20.)  Not so.  Again, Reid makes 

clear that that “[c]laims required on a nutrient label under section 101.9(c)”—like 

“0g Trans Fat”—“are not nutrient content claims,” and therefore are not 

unauthorized.  Reid, 780 F.3d at 963.  The fact that the term “0g Trans Fat” also 

appears on a the Kroger Breadcrumbs label outside the Nutrition Panel does not 

matter for several reasons. 

First, the key is whether the statement is an authorized nutrient content 

claim.  Reid, 780 F.3d at 959–60.  An unauthorized nutrient content claims 

expressly or implicitly characterize the level of a nutrient and can be used only 

when permitted by the FDA.  21 C.F.R. § 101.13(b).   By contrast, an authorized 

express nutrient content claim is permissible if it states “the amount or percentage 

of a nutrient.”  Reid, 780 F.3d at 959–60; 21 C.F.R. § 101.13(i)(3).  “0g Trans Fat” 

does not characterize the content of trans fat by stating “high” or “low,” but states 

only the quantitative amount of the nutrient—and does so exactly as the FDA 

requires:  “0g Trans Fat” for less than .5 gram per serving.  As such, the statement 

is permissible and authorized.  21 C.F.R. § 101.13(i)(3). 
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Second, that “0g Trans Fat” also happens to appear outside the Nutrition 

Facts box does not matter.  Relying on regulations Indeed, the FDA requires that 

Kroger Breadcrumbs state “0g Trans Fat per Serving” if it describes the trans fat 

content elsewhere on the label, because the FDA views differences between them 

as “confusing to consumers.”  58 Fed. Reg. 44020, 44025 cmt. 11 (Aug. 18, 1993).   

Third, the brightline distinction between “0g Trans Fat” and “No Trans Fat” 

is absolutely consistent with even Ms. Hawkins’s counsel’s own interpretation of 

the statute, who adopted this interpretation; the Court should not tolerate these 

inconsistent positions.  Cf. Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778, 

782–83 (9th Cir. 2001) (parties estopped from asserting inconsistent positions to 

prevent “misle[a]d[ing]” court). 

c. 21 C.F.R. § 101.62 is inapposite 

By its terms, 21 C.F.R. § 101.62 does not require a different result.  (AOB 

14–16.)  Section 101.62 concerns the characterizations of the qualitative “level” of 

certain fats, fatty acids, and the like.  21 C.F.R. § 101.62(a).  The applicable terms 

are not the quantitative “0g” at issue here, but qualitative adjectives like “fat free,” 

“free of fat,” “no fat,” without fat,” or “negligible source of fat.”  Id. § 101.62(b); 

see also id. §101.62(c) (same, regarding saturated fat and fatty acids) & id. 

§101.62(d) (same, regarding cholesterol).  For this reason, § 101.62 may have 
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something to do with a term like “no trans fat,” Reid, 780 F.3d at 962–63, but it has 

nothing to do with the quantitative “0g Trans Fat” at issue here. 

d. Reid does not “correct” Carrea 

For the reasons above, Reid does not even address Carrea, let alone 

“correct” or overturn it.  (Cf. AOB13–14.)  Carrea is directly on point to show the 

“0g Trans Fat” label here is preempted, Ms. Hawkins’s counsel’s earlier admission 

this was the case confirms it, and Ms. Hawkins cannot escape Carrea simply 

because it is an inconvenient case. 

B. The Use Claims Are Barred by Conflict Preemption 

In addition, Ms. Hawkins’s efforts to use state law to ban trans fat 

inexorably conflict with Congressional purposes and federal policies and goals. 

Through her use-based state law claims expressed in her First, Second, and Third 

Causes of Action, Ms. Hawkins seeks an injunction immediately barring any use of 

any trans fat in any amount.  (2ER84–88; see also AOB27.)  By doing so, she 

impermissibly seeks to make the mere “use” of all forms of trans fat immediately 

unlawful.   

1. Federal law vests exclusive authority to regulate the 

use of trans fat ingredients with the FDA 

The FDA is vested with exclusive authority to regulate the use of trans fats, 

including partially hydrogenated oils.  Like the labeling claims, the use claims 
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come within the national requirements and FDA’s comprehensive food regulatory 

system to ensure food safety through the FDCA, NLEA, and implementing 

regulations (21 C.F.R. § 101 et seq.). 

Under the Food Additives Amendment of 1958, the FDA regulates “food 

additives,” which are broadly defined to include any substance that can “be 

expected to result, directly or indirectly, in its becoming a component or otherwise 

affecting the characteristics of any food.”  21 U.S.C. § 321(s).  Food additives must 

receive FDA premarket approval before use in food.  21 U.S.C. § 348.  Substances 

that are designated “Generally Recognized as Safe,” or “GRAS,” are exempt from 

the food additives definition.  Id.  GRAS status is not accorded to a substance, but 

to particular uses of a substance.  Id.
8
   

The FDA may determine whether a food additive retains GRAS status.   21 

C.F.R. § 170.38.  If the FDA determines a food additive is no longer Generally 

Recognized as Safe, it may issue regulations to phase out the food additive in a 

manner that minimizes market disruption, including by promulgating an “interim 

regulation governing use of the food additive” (21 C.F.R. § 170.38(c)(1) & (2)), or 

                                           
8
 For uses of substances that do not have GRAS status, FDA has 

implemented a petition process through which it considers whether the petitioner 

has shown that a food additive is safe for a particular purpose.  21 U.S.C. § 348(b).  

When a petition for a particular use of a food additive is granted, a regulation is 

established that prescribes the circumstances under which the substance may be 

used.  21 U.S.C. § 348(c)(1)(A). 
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it may “require discontinuation” of partially hydrogenated oil  (21 C.F.R. 

§ 170.38(c)(3)). 

2. FDA exercised its exclusive authority to “govern[] 

use” of trans fat, rather than require a ban through 

“discontinuation” 

a. FDA’s Final Determination of June 17, 2015 

Here, the FDA elected the former “interim regulation,” not the latter 

“discontinuation.” 

In June 17, 2015, the FDA issued its Final Determination that although 

partially hydrogenated oil is no longer GRAS, it may be used in any food products 

for at least the next three years, until June 18, 2018.    (SER129–150, Final 

Determination Regarding Partially Hydrogenated Oils, 80 Fed. Reg. 34650, 

34650, 34653 (June 17, 2015) (applying authority under 21 C.F.R. § 170.38(b)(1) 

to determine whether use of ingredients such as trans fat permissible).)   

The FDA Final Determination came after 19 months of careful deliberations 

during which the FDA solicited and reviewed comments from the public—more 

than 6,000 total—and requested data and scientific information regarding the use 

of partially hydrogenated oils in foods.   See 80 Fed. Reg. at 34650, 34650–51.  

Although some comments requested that FDA not grant any transition period and 

immediately ban the use of partially hydrogenated oils, the FDA rejected this 
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approach and determined that (a) a grace period was necessary and (b) an absolute 

ban may not ultimately prove necessary.  See id. at 34668–69. 

Under the Final Determination, the FDA cited myriad “additional benefit[s]” 

for this three-year grace period, including:  

 1. “[M]inimizing market disruptions by providing industry 

sufficient time to identify suitable replacement ingredients for PHOs, to exhaust 

existing product inventories, and to reformulate and modify labeling of affected 

products”; 

 2. Providing time “for the growing, harvesting, and processing of 

new varieties of edible oilseeds to meet the expected demands for alternative oil 

products and to address the supply chain issues associated with transition to new 

oils”; and  

 3. Providing small businesses with time to address “difficulties . . . 

due to limited research and development resources and potential challenges to gain 

timely access to suitable alternatives.” 

80 Fed. Reg. at 34650, at 34669.  

  To that end, the FDA noted it would use the period to consider proposals 

from the public, industry, and scientific community to assist the FDA in addressing 

the various questions raised by the issue of trans fat “use.”  80 Fed. Reg. at 34650. 
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at 34669.  Through the Final Determination, the FDA reserved for itself the precise 

question raised by Ms. Hawkins’s “use” theory here:  whether trace amounts of 

trans fat are unlawful.  

b. The Consolidated Appropriations Act of 2015 

On December 18, 2015, the President signed into law the Consolidated 

Appropriations Act of 2016, Pub. L. No. 114-113, § 754, 129 Stat. 2242, 2284 

(2015).  Section 754, which discusses the use of partially hydrogenated oil trans 

fats in the FDA’s Final Determination, states as follows: 

No partially hydrogenated oils as defined in the [Final 

Determination] shall be deemed unsafe . . . and no food 

that is introduced or delivered for introduction into 

interstate commerce that bears or contains a partially 

hydrogenated oil shall be deemed adulterated . . . by 

virtue of bearing or containing a partially hydrogenated 

oil until the compliance date as specified in such order 

(June 18, 2018). 

Id.  In so enacting this provision, Congress expressly reaffirmed FDA’s Final 

Determination that—until 2018—partially hydrogenated oil may not be “deemed 

unsafe,” and that no food containing such trans fats may be “deemed adulterated.”  

 That position is supported by extensive legislative history echoing the 

concerns expressed by the FDA in electing not to ban partially hydrogenated oils, 

including the prevention of “economic disruption in the marketplace and . . . 

  Case: 16-55532, 11/16/2016, ID: 10200276, DktEntry: 17-1, Page 65 of 84



 

 50 

unnecessary litigation” surrounding the use of PHO in food in light of the Final 

Determination .  H.R. Rep. No. 114-205, at 71 (2015).
9
  

3. Ms. Hawkins’s claims conflict with FDA’s Final 

Determination are preempted 

 Together, the Final Determination and Consolidated Appropriations Act 

exhibit clear and unified federal intent to permit food distributors to continue using 

partially hydrogenated oils at least until 2018.  Yet, Ms. Hawkins plows ahead, 

attempting to use California law to ban all use of trans fat, including Kroger’s 

inclusion of trace amount of partially hydrogenated oils.  This is improper. 

The Supremacy Clause requires that conflicts between state and federal law 

must be resolved in favor of federal law.  U.S. Const., art VI, cl. 2 (“the Laws of 

the United States . . . shall be the supreme Law of the Land.”); Maryland v. 

Louisiana, 451 U.S. 725, 746–47 (1981).   

To find conflict preemption, the Court looks to Congress’s purposes and the 

policies and goals of federal law.  Int’l Paper Co. v. Ouellette, 479 U.S. 481, 496 

(1987) ( “state law . . . is pre-empted if it interferes with the methods by which [a] 

federal statute was designed to reach [a federal regulatory] goal”); see also 

                                           
9
  See also Legislative Digest, Dec. 18, 2015, Republican Policy Committee, 

available at https://policy.house.gov/legislative/legislative-digest/friday-december-

18-2015 (last visited Nov. 1, 2016) (stating that “the omnibus . . . amends an FDA 

policy relating to the regulatory treatment of partially hydrogenated oils to prevent 

frivolous lawsuits”). 
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Sprietsma v. Mercury Marine, 537 U.S. 51, 64 (2002) (preemption exists “where it 

is impossible for a private party to comply with both state and federal requirements 

. . . or where state law stands as an obstacle to the accomplishment and execution 

of the full purposes and objectives of Congress”). 

 Through this lawsuit, Ms. Hawkins seeks to make it immediately unlawful 

to market, sell, or use in any way any food product that contains partially 

hydrogenated oil in California despite the FDA’s determination—reaffirmed by 

Congress and the President—that food distributors and manufactures are entitled to  

continue using these ingredients through (at least) June 18, 2018, while the FDA 

makes petition-by-petition determinations about proposed uses of trans fat 

ingredients after that.  (2ER85–87, Compl. ¶¶ 127, 138) 

 This use of state law directly conflicts with FDA’s and Congress’s clear 

purposes in providing a grace period during which food distributors, including 

Kroger, may continue using trans fat ingredients, even if Ms. Hawkins and her 

activist counsel do not like that result.   

 In such cases, state law may not be used to ban a product where, as here, an 

expert federal regulatory agency has specifically approved the use of the product 

for a particular period or has chosen to regulate (under 21 C.F.R. § 170.38(c)(2)) 

rather than prohibit (cf. id. § 170.38(c)(3)) its use.   

  Case: 16-55532, 11/16/2016, ID: 10200276, DktEntry: 17-1, Page 67 of 84



 

 52 

 Otherwise, the threat of civil liability would undermine the comprehensive 

and carefully calibrated federal regulatory program.  See, e.g., Geier v. Am. Honda 

Motor Co., 529 U.S. 861, 881–82 (2000) (finding preemotion; federal law 

requiring less than all new cars to employ passive-restraint systems in conflict with 

state tort claims that would have required manufacturers to install air bags in all 

new cars); Insolia v. Philip Morris Inc., 128 F. Supp. 2d 1220, 1223–24 (W.D. 

Wis. 2000) (same; allowing tort suits that might have effect of ending sale of 

cigarettes “would run afoul of the congressional policy that the sale of cigarettes is 

legal”).  

 As courts applying Geier note, “[t]he [Supreme] Court held that it would 

conflict with the government’s policy choices to allow tort suits against [] 

manufacturers for their failure to [complete an action] when their decisions had 

been made in compliance with” federal policy that did not require that action, but 

instead allowed manufacturers to make choices.  Insolia, 128 F.Supp. 2d at 1224.   

 And as the Geier Court itself explains, where, as here, “Congress has 

delegated to [a federal agency the] authority to implement [a] statute; the subject 

matter is technical; and the relevant history and background are complex and 

extensive[, t]he agency is likely to have a thorough understanding of its own 

regulation and its objectives and is ‘uniquely qualified’ to comprehend the likely 

impact of state requirements.”  Geier, 529 U.S. at 883 (citation omitted).   
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 Simply put, allowing state law liability to foreclose options that federal 

regulators mean to leave open necessarily “upset[s] the balance of public and 

private interest so carefully addressed by” the regulators, including the FDA here.  

Ouellette, 479 U.S. at 494.  As such, “state law . . . is pre-empted if it interferes 

with the methods by which [a] federal statute was designed to reach [a federal 

regulatory] goal.”  Id. 

 The guidance of Geier and Ouellette apply with full force here.  In Geier, 

the plaintiff attempted to use state tort liability to require car manufacturers 

immediately to install airbags, even though the responsible federal agency came to 

a different conclusion, permitting a gradual phase-in.  The Court found 

preemption, because (as here) federal agency comments and deliberations “make 

clear that the standard deliberately provided the manufacturer with a range of 

choices amount different passive restrain devices.”  Geier, 529 U.S. at 847–75.  

The agency cited a number of policy reasons (all of which closely resemble the 

FDA’s in permitting partially hydrogenated oils for three years):  “lower costs, 

overcome technical safety problems, encourage technological development, and 

win widespread consumer acceptance—all of which would promote [the 

standard]’s safety objectives.”  Id.    

 Likewise , FDA exercised its power to permit an “interim” three-year period 

to accomplish federal objectives, including “minimizing market disruptions,” 
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providing time to rethink and reformulate ingredients and labels, and addressing 

FDA petitions regarding continued trans fat uses.   In both cases, “a rule of state 

tort law . . . imposing a duty” that the agency has declined to adopt—i.e., the 

outright immediate ban of partially hydrogenated oils—“would stand as an 

obstacle to the gradual . . . phase-in that the federal regulation deliberately 

imposed,” and Ms. Hawkins’s claims are preempted and the District Court was 

correct to dismiss the claims to avoid “an obstacle to the accomplishment and 

execution of the important means-related federal objectives of the FDA.”  Geier, 

528 U.S. at 881 (quotations omitted). 

 No wonder every district court to consider the effect of the FDA Final 

Determination and Congress’s reaffirmance of FDA’s stance has dismissed the 

claims as barred by conflict preemption.  See Backus v. Nestlé USA, Inc., 167 F. 

Supp. 3d 1068, 1071–74 (N.D. Cal. 2016) (dismissing nearly identical trans fat 

“use” claims, also by Ms. Hawkins’s counsel Mr. Weston, as barred by conflict 

preemption); Hawkins v. AdvancePierre Foods, Inc., No. 15-cv-2309-JAH (BLM), 

__WL__, 2016 U.S. Dist. LEXIS 155809, at *18 (S.D. Cal. Nov. 8, 2016) (same); 

Backus v. ConAgra Foods, Inc., No. C 16-00454 WHA, __WL__, 2016 U.S. Dist. 

LEXIS 92355, at *10 (N.D. Cal. July 15, 2016) (same). 

 This Court should affirm the District Court on this alternative ground. 
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C. If Ms. Hawkins Has Concerns About Trans Fat Use and 

Labeling, She Can Direct Them to the FDA 

If Ms. Hawkins has problems with trans fat, she must go to the FDA, not the 

court.  Consistent with FDA’s exclusive authority deal with food safety without 

disruption, Congress specified that “all . . .  proceedings for the enforcement, or to 

restrain violations” of the FDCA or its regulations “shall be by and in the name of 

the United States.”  21 U.S.C. § 337(a); see Buckman Co. v. Plaintiffs’ Legal 

Comm’n, 531 U.S. 341, 349 n.4 (2001) (holding § 337(a) bars suits by private 

litigants “for noncompliance with” federal law).
10

  Ms. Hawkins may participate, 

but only by objecting to FDA regulations via a Citizen Petition to the FDA 

pursuant to 21 C.F.R. § 10.30.   

Thus, FDA has sole authority to determine how the FDCA and its 

regulations are interpreted and enforced. Such authority gives FDA the 

“flexibility” that is a “critical component of the statutory and regulatory framework 

under which the FDA pursues difficult (and often competing) objectives.”  

Buckman, 531 U.S. at 349.  The FDCA’s “enforcement provisions thus commit 

complete discretion to the [FDA] to decide how and when they should be 

                                           
10

  States may also participate in FDA enforcement actions “in [their] own 

name if, but only if, the FDA explicitly permits them to do so in a particular case. 

Id. § 337(b).  
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exercised.”  Heckler v. Chaney, 470 U.S. 821 835 (1985).  Ms. Hawkins may not 

attempt to circumvent this process via lawsuit. 

D. Ms. Hawkins Does Not Address Preemption  

of the Use Claim 

Although it was both extensively briefed in the District Court (2SER44–45, 

189–190), and provides an alternative ground for affirmance (Thompson, 547 F.3d 

at 1058–59), Ms. Hawkins offers nothing to rebut the preemption of her use-based 

claims.  The use claims are preempted. 

III. ADDITIONAL REASONS WARRANT AFFIRMING THE 

DISTRICT COURT’S DISMISSAL 

A. The Mislabeling Claims Fail on the Merits 

1. “0g Trans Fat” is not misleading, precluding all 

causes of action under this theory 

Numerous additional grounds support affirming the District Court’s order 

dismissing her claims, beginning with the mislabeling claims—the Fourth through 

Ninth Causes of Action. 

Ms. Hawkins does not allege a misleading statement because her theory—

that the term “0g Trans Fat” is misleading—does not satisfy the reasonable 

consumer test, which is necessary for a false advertising claim under the UCL, 

FAL, and CLRA.   
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To survive a motion to dismiss under the UCL and CLRA, a plaintiff must 

specifically plead how a misrepresentation was misleading based on the objective 

“reasonable consumer” standard.  Ebner v. Fresh, Inc., __ F.3d__, 2016 U.S. App. 

LEXIS 17561, at *12 (9th Cir. Sep. 27, 2016) (affirming grant of motion to dismiss 

UCL and CLRA claims; holding standard not met where average “rational 

consumer” in marketplace would not be misled given normal experience with 

product); Freeman v. Time, Inc., 68 F.3d 285, 289 (9th Cir. 1995) (same; 

statements promising sweepstakes payout in exchange for purchasing magazine 

subscription are unlikely to deceive a “person of ordinary intelligence”).  

Courts routinely grant motions to dismiss where, as here, the plaintiff fails to 

establish consumers are “likely to be deceived.”   Ebner, 2016 U.S. App. LEXIS 

17561, at *12.  In that regard, “[t]he phrase ‘likely to deceive” means “it is 

probable that a significant portion of the general consuming public or of targeted 

consumers, acting reasonably in the circumstances, could be misled.”  Id. 

Ms. Hawkins does not satisfy the reasonable consumer standard.  A 

reasonable consumer concerned about nutrient information would, at a minimum, 

read the ingredients and label.  She didn’t, so she may not bring a mislabeling 

action based on the notion that she was “misled” into purchasing the product.  See 

Simpson v. The Kroger Co., 219 Cal. App. 4th 1352, 1371 (2013) (affirming 
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dismissal, because products “clearly informed any reasonable consumer” about 

product contents). 

2. Ms. Hawkins fails to allege warranty law violations 

To the extent her mislabeling claims are based on warranty law claims under 

the Third Cause of Action, those claims also fail for additional reasons.   

First, she waived her warranty claims long ago.   All ingredients were fully 

disclosed on the package (SER55–58), but claims she was too “busy” to have time 

to “inspect every ingredient.”  (2ER81, Compl. ¶ 108.)   Busy or not, Ms. Hawkins 

had ample opportunity—fifteen years—to check the Nutrition Facts box and 

discover the product contained ingredients with trans fat.  This is waiver.  See Cal. 

Comm. Code § 2316 (if buyer “refused to examine the goods there is no implied 

warranty with regard to defects which an examination ought in the circumstances 

to have revealed to him”); see Simpson, 989 F. Supp. 2d at 1026–27 (finding 

waiver; plaintiff “had a sufficient opportunity to examine [the food] prior to 

purchase”). 

Second, Ms. Hawkins fails to allege Kroger Breadcrumbs lack “even the 

most basic degree of fitness for ordinary use.”  Birdsong, 590 F.3d at 958.  Indeed, 

her extensive allegations undermine her position:  Ms. Hawkins purchased the 

product six times a year over the course of fifteen years (about ninety times) 

without incident.   (2ER75, Compl. ¶¶ 71–72).  If Kroger Breadcrumbs did not 
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have a basic degree of fitness for ordinary use, why would she purchase and used 

them nearly 100 times in a decade-and-a-half? 

3. Ms. Hawkins fails to allege a violation of the CLRA 

Ms. Hawkins also attempts to state a mislabeling claim under the CLRA, her 

Second Cause of Action.  (2ER84, 86–87.)  This claim also fails for the alternative 

reasons that she failed to file an affidavit “stating facts showing that the action has 

been commenced in a county described in this section as a proper place for the trial 

of the action.”  Cal. Civ. Code § 1780(d) (requiring “dismiss[al] of the action” for 

failure to comply with affidavit requirement) (emphasis added).  Because Ms. 

Hawkins submitted only insufficient conclusory statements in the venue section of 

her complaint (2ER61, Compl. ¶ 2), the CLRA claim is improper.  This Court may 

affirm dismissal of the CLRA claim on this alternative ground. 

B. The Use Claims Fail Also for Multiple Reasons 

Ms. Hawkins’s First, Second, and Third Causes of Action supporting her use 

claims also fail for additional reasons that support affirmance. 

1. Ms. Hawkins also fails to allege “unlawful” conduct  

Ms. Hawkins says Kroger’s use of trans fat falls under the UCL’s 

“unlawful” prong because they violate her understanding of federal law, and 

California’s  Health & Safety  and Education Codes.  (2ER62, 86, Compl. ¶¶ 7, 

132–133.)   Not so. 
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Kroger’s use is not unlawful under federal law, for all the reasons previously 

stated, including that the FDA Final Determination and Consolidated 

Appropriations Act expressly stated that “[n]o partially hydrogenated oils as 

defined in the [Final Determination] shall be deemed unsafe,” and “no food that is 

introduced or delivered for introduction into interstate commerce that bears or 

contains a partially hydrogenated oil shall be deemed adulterated.”  Consolidated 

Appropriations Act, § 754. 

California law also does not support her claims.   First, Ms. Hawkins 

acknowledges that California’s Sherman Law simply “adopt[s] all FDA regulations 

as state regulations” (2ER86, Compl. ¶ 133, citing Cal. Health & Safety Code 

§ 110100).  Because federal law does not bar trans fat, this claim fails.  Second, 

other provisions that Ms. Hawkins cites expressly exempt Kroger Breadcrumbs, 

which are “sold or served in the manufacturer’s original, sealed package.”  See Cal. 

Health & Safety Code § 114377(c).  Third, other provisions she cites expressly 

permit trace levels of trans fat up to .5 grams per serving, consistent with federal 

law—including use by or sale to school children in public schools.  See id. 

§ 114377(d) (“[t]rans fats may not be served in California’s schools or restaurants 

in an amount greater than half a gram per serving”). Fourth, the Education Code 

expressly permits trace trans fat levels up to .5 grams per serving, including in 

schools.  Cal. Educ. Code § 49431.7(b) (“a food contains artificial trans fat. . . , 
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unless the manufacturer’s documentation or the label required on the food, 

pursuant to applicable federal and state law, lists the trans fat content as less than 

0.5 grams of trans fat per serving”). 

2. Ms. Hawkins does not allege “unfair” conduct under 

California’s Unfair Competition Law 

Ms. Hawkins’s also states no claim under the “unfair” prong of the Unfair 

Competition Law.   The UCL prohibits “unfair” conduct, but “[i]n consumer cases, 

the Supreme Court has not established a definitive test to determine whether a 

business practice is unfair.” Drum v. San Fernando Valley Bar Assn., 182 Cal. 

App. 4th 247, 256 (2010).  Thus, courts currently apply one of two tests to 

determine whether alleged conduct constitutes an “unfair” business practice:  the 

“tethering test” and the “balancing test.”  Ms. Hawkins’s claims fail both. 

Tethering Test.  Under the Tethering Test, conduct is unfair if it is “tethered 

to specific constitutional, statutory, or regulatory provisions” that prohibit the 

alleged conduct.  Drum, 182 Cal. App. 4th at 257.  For the reasons stated above, 

Ms. Hawkins does not allege an actual violation of any law, and therefore cannot 

satisfy the Tethering Test. 

Balancing Test.  Under the Balancing Test, the must Court to balance the 

alleged harm against the utility of the conduct.  Drum, 182 Cal. App. 4th at 257.  

“[A] practice is unfair if (1) the consumer injury is substantial, (2) the injury is not 
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outweighed by any countervailing benefits to consumers or competition, and (3) 

the injury is one that consumers themselves could not reasonably have avoided.”  

Id.  Hawkins fails all three: 

First, Ms. Hawkins fails to prove any injury, let alone a “substantial” one.  

(See part II, supra.)   

Second, Ms. Hawkins also fails to allege facts showing that the injury she 

suffered (none) is not outweighed by any countervailing benefits (many).  Instead, 

Ms. Hawkins acknowledges the utility of trans fat in her Complaint through the 

various sources she incorporates by reference, including that trans fat impart 

“flavor, stability, and low cost”—considerations that a consumer of 15 years 

undoubtedly found beneficial.  (2ER75.) Ms. Hawkins’s own sources 

acknowledge, among other things, that trans fats (1) have “many desirable 

properties,” “including flavor, stability, and low cost,” and replacing them “will 

not be easy” (SER151–153, cited by Compl. ¶ 26); and (2) “are attractive because 

of their long shelf life, their stability during deep-frying, and their semisolidity, 

which can be customized to enhance the palatability of baked goods and sweets” 

(SER59–72, cited by Compl. ¶¶ 25, 27, 29, 31). 

Third, Ms. Hawkins easily could have avoided the supposed purchasing one 

of the multiple competing products.  Ms. Hawkins’s complaint listed such options 

in her complaint, including “Kikkoman, Gillian’s, Natural Earth Products, Shar, 
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and Emeril’s, among others.”  (2ER78, Compl. ¶ 84.)  Yet, she purchased Kroger 

products instead, for 15 straight years.  (2ER78.)  Where, as here, the plaintiff 

“could have avoided her injury by purchasing one of these TFA [trans fatty acid]-

free products instead,” she cannot claim an unfair practice.  Simpson, 989 

F.Supp.2d at 1026. 

IV. THE DISTRICT COURT PROPERLY DENIED LEAVE TO 

AMEND. 

The district court properly denied leave to amend because amendment would 

have been futile, especially given the extensive admissions establishing lack of 

standing and clear preemption of her claims.  Albrecht v. Lund, 845 F. 2d 193, 195 

(9th Cir. 1988).  

CONCLUSION 

The District Court’s judgment for Kroger should be affirmed. 

Dated:  November 16, 2016 

TROYGOULD PC 

 

Respectfully submitted, 

 

 

  /s/ Jacob M. Harper           
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 Jacob M. Harper 

 

Counsel for Appellee 

THE KROGER COMPANY 
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CERTIFICATE OF COMPLIANCE 

I certify that pursuant to Fed. R. App. P. 32(a)(7)(C) and Ninth Circuit 

Rule 32-1, the attached Appellant’s Opening Brief is proportionately spaced, has a 

typeface of 14 points or more and contains 13,877 words. 

Dated:  November 16, 2016 

TROYGOULD PC 

 

Respectfully submitted, 

 

 

  /s/ Jacob M. Harper           

 Jacob M. Harper 

 

Counsel for Appellee 

THE KROGER COMPANY 
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STATEMENT OF RELATED CASES 

Pursuant to Ninth Circuit Rule 28–2.6, Kroger states it is aware of the 

following cases that may raise the same or closely related issues:  

 Shavonda Hawkins v. AdvancePierre Foods, Inc., No. 16-56697 (9th 

Cir. docketed Nov. 10, 2016, which may consider whether state law 

claims to bar a food product manufacturer’s inclusion of partially 

hydrogenated oils in foods is preempted by federal law. 

Dated:  November 16, 2016 

TROYGOULD PC 

 

Respectfully submitted, 

 

 

  /s/ Jacob M. Harper           

 Jacob M. Harper 

 

Counsel for Appellee 

THE KROGER COMPANY 
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