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STATEMENT OF RELATED CASES 

A panel of this Court (Judges Dyk, Moore, and Taranto) previously granted the 

United States’ petition for a writ of mandamus in this action to vacate a discovery 

order that attempted to compel the deposition of a sitting Cabinet-level official. See In 

re United States, Misc. No. 13-163, 542 F. App’x 944 (Fed. Cir. Oct. 16, 2013). 

On the same day that Starr International Co. filed this action in the Court of 

Federal Claims, it also sued the Federal Reserve Bank of New York in the Southern 

District of New York, asserting common-law and constitutional claims arising out of 

substantially the same facts that are at issue in this litigation. The district court 

dismissed the suit for failure to state a claim. Starr Int’l Co. v. FRBNY, 906 F. Supp. 2d 

202 (S.D.N.Y. 2012). The Second Circuit affirmed the dismissal, Starr Int’l Co. v. 

FRBNY, 742 F.3d 37 (2d Cir. 2014), and the Supreme Court denied Starr’s petition 

for a writ of certiorari, Starr Int’l Co. v. FRBNY, 134 S. Ct. 2884 (2014). 

Counsel for the United States are not aware of any case currently pending in 

this or any other court that will directly affect, or be directly affected by, the Court’s 

resolution of these cross-appeals.  
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INTRODUCTION 

In mid-September 2008, AIG stood on the brink of bankruptcy. On Friday, 

September 12, AIG informed the Federal Reserve Bank of New York (“FRBNY”) 

that AIG had urgent liquidity needs “in the range of $13 to $18 billion.” A000110. 

Two days later, AIG increased its estimated shortfall to $45 billion. The next day, 

AIG’s estimate ballooned to $75 billion. A000111. 

During the weekend of September 13-14, 2008, the “prognosis … was that 

AIG, without an immediate and massive cash infusion, would face bankruptcy by the 

following Tuesday, September 16.” A000095. When AIG’s own financing efforts 

failed, FRBNY convened private bankers to “work[] through the night to develop 

terms that might be attractive to other banks.” A000112. The bankers ultimately 

found that the terms they proposed, which included a 79.9% equity interest in AIG, 

A201590, were insufficient to risk lending to AIG.  

FRBNY and Government officials repeatedly advised AIG that it should find a 

private-sector solution for its mounting financial woes. Only when it became clear 

that no private-sector solution would be forthcoming did the Government act to save 

AIG from bankruptcy. Exercising discretionary emergency-lending authority under 

the Federal Reserve Act, and with the Federal Reserve Board of Governors’ 

authorization, FRBNY offered AIG an $85 billion rescue loan on substantially the 

same terms developed by the private bankers, including the 79.9% equity interest. 

That loan, which AIG’s board duly considered and voted overwhelmingly to accept, 
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A000115, saved AIG from bankruptcy and salvaged every shareholder’s equity 

investment. A000102-03. As the trial court found, absent the Government’s loan, 

“AIG would have filed for bankruptcy,” and “the value of [AIG’s] common stock 

would have been zero.” A000159.  

Starr International Co., a stockholder in AIG, nevertheless claims that the 

terms of the rescue loan constituted an “illegal exaction,” “taking,” or 

“unconstitutional condition” and seeks billions of dollars for the purported lost value 

of its shares. The trial court correctly found that the Government did not deprive 

Starr of any value: absent the loan and other subsequent rescue efforts, AIG stock 

would have been worthless. No court has ever found a taking or exaction in 

circumstances remotely similar to those presented here. 

The trial court nonetheless held that Starr “prevail[ed] on liability,” A000160, 

ruling that the Government lacked authority to accept equity from AIG. The trial 

court’s finding that the Government exacted nothing of value should have dictated 

judgment in the Government’s favor on liability as well as damages: there can be no 

illegal exaction when nothing is exacted. The court’s liability ruling also reflects 

additional, independently dispositive errors. First, under settled law, any claims that 

the rescue loan was illegal or unfair would belong to AIG, not to Starr. AIG’s board 

of directors considered and rejected Starr’s proposal to bring suit on the very theories 

urged here, and Starr cannot circumvent this determination by asserting AIG’s claims 

in Starr’s own name. Second, the Federal Reserve Act authorized the rescue loan’s 
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equity term—a term that is commonplace in private transactions and that private 

lenders indisputably would have demanded from AIG. Third, the relevant provisions 

of the Federal Reserve Act were not enacted for the benefit of borrowers, but instead 

“to forestall economic hardship for the economy.” Starr Int’l Co. v. FRBNY, 906 F. 

Supp. 2d 202, 243 (S.D.N.Y. 2012), aff’d, 742 F.3d 37 (2d Cir. 2014). Statutes of this 

kind do not permit recovery under an illegal-exaction theory. Alyeska Pipeline Serv. Co. 

v. United States, 624 F.2d 1005, 1017-18 (Ct. Cl. 1980). 

Starr asks the Court to assume a fictional world in which the Federal Reserve 

was willing to provide a rescue loan without including an equity term, and to further 

assume that in the absence of this term, all other terms of the credit agreement would 

have been identical. Even apart from Starr’s failure to demonstrate any diminution in 

the value of its shares, neither the record nor the cases on which Starr relies afford 

any basis for such an argument.  

STATEMENT OF JURISDICTION 

Starr invoked the jurisdiction of the Court of Federal Claims under the Tucker 

Act, 28 U.S.C. 1491. The trial court entered final judgment on June 17, 2015, stating 

that “the Credit Agreement Shareholder Class shall prevail on liability due to the 

Government’s illegal exaction, but shall recover zero damages, and that the Reverse 

Stock Split Shareholder Class shall not prevail on liability or damages.” A000169. Starr 

timely filed a notice of appeal on June 18, 2015, A501348-49, and an amended notice 
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of appeal on July 27, 2015, A501350-51. The Government timely filed a notice of 

appeal on August 12, 2015. A502335-36. This Court has jurisdiction over both 

appeals under 28 U.S.C. 1295(a)(3). 

STATEMENT OF THE ISSUES 

1.  Whether claims that the Government’s rescue loan unlawfully included an 

equity stake or provided insufficient consideration are derivative claims that belong to 

AIG rather than its shareholders.  

2.  Whether Starr’s illegal-exaction claim fails as a matter of law because 

nothing of value was exacted from Starr, the Federal Reserve Act authorized inclusion 

of an equity term, and, in any event, the Act’s relevant provisions were not enacted 

for the benefit of borrowers or their shareholders.  

3.  Whether the trial court correctly concluded that Starr was not entitled to 

damages. 

4.  Whether the trial court correctly dismissed Starr’s unconstitutional-

conditions claim. 

5.  Whether the trial court correctly found that the reverse stock split was not a 

taking or exaction by the Government. 

Case: 15-5103      Document: 58     Page: 17     Filed: 12/07/2015



5 

STATEMENT OF THE CASE 

I. Factual Background 

A. AIG’s Financial Crisis 

1.  American International Group, Inc. is a “gigantic world insurance 

conglomerate” comprising numerous insurance and financial-services subsidiaries 

(collectively “AIG”). A000095.  

In the 1990s, AIG began selling credit-default swaps, a form of “financial 

insurance” under which AIG “collect[ed] premium payments in exchange for 

guaranteeing the performance of a debt obligation” held by AIG’s counterparty. 

A000107 n.6. Many of these swaps were written for collateralized debt obligations 

(“CDOs”)—“complex investment product[s]” based on pools of fixed-income assets 

that often included subprime residential mortgages. A000004. If a covered CDO 

defaulted, “AIG was responsible for paying the remainder of the CDO’s obligation.” 

Id. The swaps also obligated AIG to post cash collateral to its counterparties under 

certain circumstances, including a decline in the market value or credit rating of a 

covered CDO, or a downgrade in the credit rating of AIG itself. A000004, A000108; 

A108071:9-8073:24 (Saunders). Separately, AIG also engaged in a securities-lending 

business through which it lent securities and then used the cash collateral it received 

to purchase higher-yielding, but riskier, mortgage-backed securities. A000108. 

With the “bursting of the housing bubble,” AIG began to face serious liquidity 

problems in 2007. A000107-08. AIG’s credit-default-swap counterparties increasingly 
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demanded the posting of cash collateral, and AIG’s securities-lending counterparties 

began returning the borrowed securities in exchange for their cash. A200301. AIG 

pursued various funding options in the private market, but “AIG’s liquidity problems 

continued.” A000108-09. 

2.  In August 2008, as the economy worsened, AIG learned that the credit-

rating agencies were considering downgrading AIG. Robert Willumstad, then AIG’s 

chairman and CEO, “met with credit rating agencies during the week of September 

8-12, 2008 ‘with the hope and expectation that they would wait until the end of 

September’ before deciding to downgrade AIG.” A000110. During that week, AIG’s 

stock price fell roughly 47%, from $22.76 per share to $12.14. Id. 

On Friday, September 12, Willumstad learned that the rating agencies were 

considering multiple-notch downgrades of the company as early as Monday, 

September 15. A200494-95. By then, “AIG was caught in a ‘downward spiral’ due to 

its likely credit rating downgrades, increased [credit-default-swap] collateral calls, the 

decline of its mortgage-related assets, the absence of market liquidity, and the decline 

of its stock price.” A000110. Willumstad informed Timothy Geithner, president of 

FRBNY, that “AIG had urgent and severe liquidity needs,” which AIG estimated to 

be “in the range of $13 to $18 billion.” Id.1 

                                                 
1 FRBNY is one of twelve Federal Reserve Banks, which are private 

instrumentalities created by federal statute. Despite their nongovernmental status, the 
Banks exercise certain federal functions authorized by statute or delegated by the 

Continued on next page. 
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“Upon learning of AIG’s liquidity needs,” FRBNY “encouraged AIG and 

other private-market participants to pursue a private solution over the coming 

weekend.” A000110. During that weekend, “FRBNY and Board of Governors 

representatives met or spoke repeatedly with AIG and its representatives to 

understand AIG’s needs and to explore potential options to address the financial 

pressures.” Id. By Sunday, September 14, AIG had increased its estimated liquidity 

shortfall from $18 billion to $45 billion; the next day, it further increased the estimate 

to $75 billion. A000111. “The increasing AIG projections raised concerns about 

whether it was possible to pinpoint AIG’s actual needs and exposure.” Id. 

On Sunday, September 14, Willumstad reported to FRBNY that “AIG’s efforts 

to secure private sector funding had been unsuccessful.” A000111. Then, early on the 

morning of Monday, September 15, Lehman Brothers filed for bankruptcy; this 

“made AIG’s financial crisis much worse,” as the market “tighten[ed] liquidity.” Id.  

B. The Proposed Private-Sector Term Sheet 

After AIG reported that its efforts to secure private-sector funding had been 

unsuccessful, FRBNY asked J.P. Morgan and Goldman Sachs—the two investment 

banks “most knowledgeable about AIG, and best suited to arrange a syndicated 

rescue loan”—to “organize a private consortium of lenders to try to rescue AIG.” 

                                                                                                                                                             
Board of Governors of the Federal Reserve System, an independent agency of the 
United States. Among those functions is the type of emergency lending at issue here. 
We refer to the Banks and Board of Governors collectively as the “Federal Reserve.” 
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A000112. Throughout the night of September 15, senior bankers from those firms 

consulted with other banks, including Morgan Stanley, to assess AIG’s immediate 

liquidity needs and to develop terms for a proposed loan. Id. Willumstad kept AIG’s 

board apprised of these efforts, including the “expectation that [any rescuing] banks 

[would] ultimately be paid in some form of equity.” Id. (quoting A200029). 

During this process, J.P. Morgan prepared a term sheet for a proposed 

eighteen-month, $75 billion loan to AIG. Under these terms, AIG would pay a high 

interest rate (LIBOR plus 6.5%) and certain fees;2 agree to various covenants, 

representations, and warranties; and pledge substantially all of AIG’s assets as 

collateral. A201590. In addition, AIG would issue the lending banks a 79.9% equity 

interest in the corporation, in the form of “[p]enny warrants on common shares.” Id.3  

Nonetheless, by the morning of September 16, it had become clear that a 

private loan of the required magnitude could not be made in a “safe[], secure[],” and 

“timely fashion.” A107076:14-7077:1 (Lee). Among other things, the bankers feared 

that AIG’s borrowing needs exceeded the value of the company by tens of billions of 

dollars. A000112. Thus, even with draft terms pledging substantially all of AIG’s 

                                                 
2 “LIBOR” is the London Interbank Offered Rate. A000114 & n.10. 
3 A “warrant” is an option to buy newly issued stock from a corporation at a 

particular price (the “strike price”). A “penny warrant” is one with a nominal strike 
price, such as one cent. 
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assets as collateral, a high interest rate, and the issuance of a 79.9% equity interest in 

the company, the private bankers concluded that lending to AIG would be too risky.  

C. AIG Nears Collapse 

After the markets closed on September 15, the three major credit-rating 

agencies downgraded AIG by multiple notches, thereby triggering additional collateral 

calls under AIG’s credit-default-swap contracts. A200495; A106398:1-6400:10 

(Willumstad). By September 16, AIG estimated that its cumulative liquidity need had 

increased to $93 billion, A106425:14-22 (Willumstad); A200033, and that the company 

would run out of money the next day, A106969:25-6971:7 (Herzog); A200035.  

On the morning of September 16, AIG’s stock price opened at $1.85—down 

over 60% from the prior day’s close—and almost immediately fell further to $1.25. 

A107466:5-7467:13 (Mordecai); A400189; A108213:23-8214:6 (Saunders). This rapid 

fall reflected the market’s belief that AIG was about to go bankrupt, which would 

wipe out AIG’s shareholders. AIG’s share price continued to trade above zero only 

because the market factored in the possibility that the Government might rescue the 

company. A107561:13-7562:9 (Mordecai) (describing this “option value”). 

D. The Government’s Rescue Loan 

1. The September 16 Term Sheet 

FRBNY and Government officials disfavored providing AIG with a taxpayer-

funded rescue, and repeatedly advised AIG that it needed to find a private-sector 
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solution. A101721:24-1722:21, A101727:11-17 (Geithner); A101337:24-1339:5 

(Mosser); A102193:6-20 (Bernanke); A100468:19-0471:4 (Alvarez). 

By September 16, however, FRBNY and Government officials concluded that 

an AIG bankruptcy would have “catastrophic consequences” for the financial system 

and overall economy. A000112-13. They concluded that the Federal Reserve needed 

to offer financial assistance to AIG in an effort to forestall the company’s collapse. Id. 

And any offer needed to be made immediately, as AIG announced that day that it 

needed $14 billion in “same-day financing” to avoid a default. A105936:1-5937:21 

(Huebner). FRBNY immediately undertook to develop terms for a proposed loan to 

AIG under section 13(3) of the Federal Reserve Act, which authorized emergency 

lending in “unusual and exigent circumstances” to any “individual, partnership, or 

corporation” that was “unable to secure adequate credit accommodations” elsewhere. 

12 U.S.C. 343 (2008). 

That afternoon, FRBNY presented a “preliminary draft” term sheet to the 

Board of Governors, whose authorization was needed before FRBNY could offer any 

loan. A200013-20. Because of time constraints, this draft term sheet remained 

incomplete, but its core terms were based on the proposed private-sector terms 

developed the day before. Cf. A201587-90 (private-sector term sheet). These terms 

included the issuance of a 79.9% equity interest in AIG (see infra pp. 15-19); an annual 

interest rate of LIBOR plus 8.5%; the pledging of substantially all of AIG’s assets as 

collateral; certain fees; and various covenants, representations, and warranties. 
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A200015-20. Like the private-sector term sheet, FRBNY’s initial draft contemplated 

that the 79.9% equity interest would take the form of warrants. A200016, A200020. 

The Board of Governors unanimously authorized FRBNY’s proposal to lend 

to AIG. It also authorized FRBNY, “as it deem[ed] appropriate,” to impose 

conditions on the loan “such as” those described in the draft term sheet. A200004; see 

also A200002-03. The Board of Governors thereby afforded FRBNY the flexibility to 

make further adjustments to its proposed loan. A102219:13-2222:1 (Bernanke); 

A100549:25-0550:23 (Alvarez). (Starr and the trial court are thus mistaken in assuming 

that the Board’s authorization was confined to the precise terms presented in the draft 

term sheet. Cf. A000119; Br. 11-12, 18 n.3.) 

As the afternoon progressed, FRBNY and its attorneys continued to revise the 

draft term sheet. Among the issues considered was the form of the 79.9% equity 

interest. A105940:18-5945:15 (Huebner). FRBNY replaced the reference to warrants 

with a provision for “[e]quity participation equivalent to 79.9% of the common stock 

of AIG on a fully-diluted basis,” the “[f]orm to be determined” later. A400162; see also 

A105943:7-5944:12 (Huebner). FRBNY then presented the finalized term sheet to 

AIG for its consideration. A400167-73. 

FRBNY and Government officials had no power to force AIG to accept the 

proposed rescue package, and they contemplated that AIG might reject the offer. If 

AIG had refused FRBNY’s terms, the Government would not have offered further 

assistance, and AIG “presumably … would have filed for bankruptcy.” A101801:22-

Case: 15-5103      Document: 58     Page: 24     Filed: 12/07/2015



12 

1802:3 (Geithner). Anticipating this possibility, the Board of Governors prepared a 

draft press release intended to calm the markets in the wake of an AIG bankruptcy 

filing. A400156; A101802:4-1803:19 (Geithner). 

2. AIG’s Agreement To The Term Sheet 

AIG’s board of directors convened to consider FRBNY’s proposal. A000114-

15; A200028-41 (minutes).4 The AIG board’s advisers gave the directors 

“comprehensive legal advice on whether they should accept the loan or file for 

bankruptcy,” A000115, after which the AIG directors undertook “a lengthy 

discussion” of “the pros and cons of the Government Facility and bankruptcy 

alternatives,” A200036. When AIG’s board contacted FRBNY to “negotiate for better 

terms,” FRBNY responded that its offer was limited to those set forth in the term 

sheet. A200038-39.  

After further consideration, AIG’s board “decided that accepting the loan was 

a better alternative than bankruptcy.” A000115. As AIG’s financial adviser later put it, 

“twenty percent of something is better than 100 percent of nothing.” A000159 

(brackets omitted) (quoting A006937:1-2 (Studzinski)). Exercising independent 

judgment, all but one of AIG’s twelve directors voted to accept the loan. A000115; 

A200038; A106435:10-6436:8 (Willumstad); A107402:21-7405:8 (Offit). 
                                                 

4 AIG’s directors had been elected by AIG shareholders or selected by the AIG 
board well before September 2008, A200028; A201513-15, and “were independent of 
FRBNY and the Government, with no affiliation with or dependence on FRBNY or 
the Government for their livelihood,” A000115.  
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AIG’s board “authorized AIG ‘to enter into a transaction with [FRBNY] … to 

provide a revolving credit facility of up to $85 billion on terms consistent with those 

described at this meeting, including equity participation equivalent to 79.9 percent of 

the common stock of the Corporation on a fully-diluted basis.’ ” A000115 (quoting 

A200040). 

3. The September 21 Credit Agreement 

Following AIG’s acceptance of the September 16 term sheet, FRBNY 

immediately advanced $14 billion to AIG. A000117; A200055. FRBNY and its 

attorneys then drafted a proposed credit agreement implementing the terms set out in 

the term sheet. 

Among other matters, FRBNY and the Government considered the form the 

79.9% equity interest in AIG should take, an issue left unresolved in the September 16 

term sheet. FRBNY and the Government decided that, instead of warrants, the equity 

interest should take the form of convertible preferred stock with economic and voting 

rights equivalent to common stock. A100765:3-0767:8 (Baxter); A101774:24-1775:13 

(Geithner); A106078:19-6081:17 (Huebner). The recited consideration for this equity 

stake was $500,000—the par value of the preferred stock—“plus the [$85 billion] 

lending commitment of [FRBNY].” A200212. The preferred stock would be held by 

an independent trust for the benefit of the United States Treasury rather than by 

FRBNY itself. A200121, A200212. Ben Bernanke and Donald Kohn, respectively the 
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chairman and vice chairman of the Board of Governors, understood this arrangement 

to be within the scope of the Board’s authorization and indicated their approval. 

A102029:1-11, A102246:12-20 (Bernanke); A100574:17-0575:24 (Alvarez). 

Starr mistakenly assumes (Br. 12, 14) that if FRBNY had chosen warrants, the 

warrants would have carried a “strike price” of $2.50, such that exercising the 

warrants would have required an additional “$30 billion” payment to AIG. Cf. 

A000118 (making same error). But the consideration for the equity stake—the $85 

billion loan (plus $500,000)—would have remained the same regardless of the form of 

equity. There is no evidence that anyone contemplated that FRBNY would pay any 

additional amounts. A105995:11-5998:12 (Huebner). Had FRBNY chosen warrants, it 

would have sought to structure the credit agreement to provide for warrants with a 

“nominal strike price,” A300075, such as the “[p]enny warrants” contemplated in the 

proposed private-sector term sheet, A201590. See A300065 (Alvarez notes reporting 

“need to change par value of common to reduce strike price to nominal value” if 

warrants chosen). 

4. AIG’s Approval Of The Credit Agreement 

On September 21, AIG’s board unanimously voted to accept the proposed 

credit agreement. A200062-75 (minutes). The AIG board’s counsel advised the 

directors that the form of equity granted in the credit agreement was “consistent with 

the spirit of the agreement approved at the September 16 meeting.” A200067; see also 
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A200040 (prior AIG board resolution approving 79.9% “equity participation” in a 

form equivalent to common stock); A107899:8-7901:1, A107401:2-7402:20 (Offit) 

(AIG director testifying that the form of equity “didn’t make any difference” to him). 

The Trust contemplated by the credit agreement was not created until January 

2009. A000123. After consultation with the Treasury Department, FRBNY appointed 

three independent Trustees to represent the interests of the U.S. Treasury in managing 

the Trust. Id. Two months later, AIG issued to the Trust preferred stock representing 

a 79.9% equity interest in the corporation. Id. This issuance did not result in a single 

share of common stock being taken from any private stockholder. 

5. Reasons For The Equity Term  

The decision by FRBNY and the Board of Governors to require a 79.9% 

equity interest in AIG as a condition of the loan reflected important economic and 

policy considerations.  

First, the $85 billion loan to AIG—the largest loan ever provided by a Federal 

Reserve Bank to any private borrower—presented an unprecedented degree of risk. 

Because any losses on the loan would reduce the net earnings transferred by FRBNY 

to the U.S. Treasury, American taxpayers bore the ultimate risk of non-repayment. 

A101816:7-1817:15 (Geithner); A201596. FRBNY and the Board of Governors 

reasonably determined that the equity participation was necessary to help compensate 
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taxpayers for the loan’s extraordinary risk. A101775:20-1776:3 (Geithner); 

A101982:17-1983:23, A102230:15-22 (Bernanke); A201619. 

This risk was not eliminated by AIG’s pledge of assets as collateral. Typically, 

loans extended under section 13(3) are secured with marketable securities issued by a 

third party, which are easily sold in the event of a borrower’s default. A102454:2-

2456:6 (McLaughlin); A101754:13-1757:7 (Geithner). The loan to AIG, by contrast, 

was secured primarily by AIG’s insurance subsidiaries, which were not publicly traded 

(and thus would be difficult to liquidate) and which were subject to independent 

regulation by state or foreign insurance authorities, who could potentially seize the 

subsidiaries in an AIG bankruptcy. A000102-03; A102889:24-2890:22, A102895:25-

2897:2 (Dahlgren); A105925:22-5928:9, A106132:24-6135:9 (Huebner). Moreover, the 

value of AIG’s insurance subsidiaries was highly correlated with AIG’s overall 

financial condition; if AIG defaulted or went bankrupt, the value of these businesses 

would be expected to decline. A101757:8-12, A101812:2-23 (Geithner); A102237:3-15 

(Bernanke); A102455:6-23 (McLaughlin); A108191:11-8193:7 (Saunders); A400197. 

Thus, if the Government’s rescue failed and AIG entered bankruptcy, the value of the 

collateral pledged by AIG could decline precipitously, threatening FRBNY’s ability to 

obtain repayment.  

Other market participants similarly acknowledged the extraordinary risk in 

lending to AIG. The bankers from J.P. Morgan and Goldman Sachs—who, at 

FRBNY’s request, had tried to organize a private consortium to rescue AIG—had 
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determined that extending a rescue loan to AIG would potentially be defensible in 

commercial terms only if the rescue included a sizable equity interest in the 

corporation. A107085:13-7086:23 (Lee) (explaining that the high ratio of AIG’s 

liquidity needs to the overall value of the company meant that lenders would assume 

“equity risk” and require equity as compensation); A200030 (Willumstad informed 

AIG board that any bank loan would “involve a substantial transfer of ownership of 

the Corporation”). Indeed, the 79.9% equity interest ultimately included in FRBNY’s 

loan was based on the proposed private-sector term sheet. A105938:17-5940:21, 

A105946:11-5949:12 (Huebner); cf. A201589-90 (private-sector term sheet); A201669-

71 (initial draft for FRBNY based on private-sector draft). 

The market’s assessment of risk was also reflected in the trading prices of 

AIG’s debt. Bond investors had driven up yields on AIG’s two-year and three-year 

senior bonds to levels ranging from 28.1% to 58.9%, reflecting investors’ expectations 

of the return necessary to compensate for the substantial risk that AIG might default 

on its bond payments. A108190:16-8191:9 (Saunders); A400196; A107524:22-7529:22 

(Mordecai); A400191. Given the illiquid nature and contingent valuation of AIG’s 

collateral, these bond yields were useful benchmarks for the interest rate that 

FRBNY’s own loan should carry. A107534:25-7537:5, A107874:7-7877:14 (Mordecai); 

A400192; A108191:10-8193:21 (Saunders); A304782. Yet if FRBNY charged such 

high rates, it would have only exacerbated the liquidity problem that the rescue was 

attempting to solve. Accepting equity in lieu of additional interest helped close this 
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economic gap, so that taxpayers would be adequately compensated for the loan’s risk. 

A107537:23-7538:25, A107551:7-7553:23 (Mordecai); A400190, A400194. 

Second, FRBNY and the Board of Governors concluded that lending to AIG 

on terms more favorable than those considered in the private market would create 

perverse incentives. As noted, the proposed private-sector consortium would have 

required a 79.9% equity interest in AIG in exchange for a fully secured $75 billion 

rescue loan, A201590, and AIG itself expected that any rescuer would demand “some 

form of equity,” A200029. Against this backdrop, a loan from FRBNY without an 

equity term would create an undesirable incentive for other financially distressed 

entities to pursue rescues from the Federal Reserve rather than from the private 

sector, on a belief that the best terms would come from the Government. This 

perverse incentive would be inconsistent with the Federal Reserve’s role as lender of 

last, not first, resort. A101772:16-1773:10, A101776:4-25 (Geithner). Similarly, if the 

Government allowed AIG’s existing shareholders to capture 100% of the value 

created by the rescue loan, other large institutions might draw the lesson that they 

could pursue risky business ventures in the future at no ultimate cost to their 

shareholders. The Federal Reserve’s decision to require a substantial equity stake in 

the company helped mitigate these “moral hazard” problems. A101243:16-1244:25 

(Paulson); A101708:12-1712:17, A101765:23-1766:10, A101771:18-1772:1A101776:4-

1779:23 (Geithner); cf. A102186:14-2188:8 (Bernanke) (explaining similar issues with 

respect to earlier rescue of Bear Stearns). 
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Third, accepting an equity interest in AIG reduced the windfall to AIG’s 

shareholders relative to the owners of thousands of other distressed companies that 

did not receive a taxpayer-funded rescue. Cf. A108057:15-8058:13 (taking judicial 

notice of 104,383 business bankruptcy filings in 2008-2009). As former Fed Chairman 

Bernanke testified, “[m]ost companies which can’t make their payments default and 

… become bankrupt, and the shareholders … lose all their value.” A102170:20-23. 

Accepting equity helped mitigate the perceived unfairness in the Government’s 

decision to rescue AIG but not other companies. A102170:15-2171:3, A102227:1-12 

(Bernanke).  

Starr’s protestations that the rescue of AIG was “discriminatory,” Br. 28, and 

that the Government “never held a hearing” about “whether punishing AIG 

shareholders was appropriate,” Br. 20, thus seriously misunderstand the reasons for 

the equity term. Starr also ignores the rescue’s context. With the collapse of private 

negotiations and AIG’s imminent bankruptcy, FRBNY and the Board of Governors 

were given less than a day to decide whether to undertake the risk that the private 

sector had shunned, and they reasonably determined to offer roughly the same terms 

as had been developed by sophisticated bankers in the private sector.  

E. Extensions Of Additional Assistance 

The $85 billion credit facility quickly proved insufficient to meet AIG’s liquidity 

needs. Within weeks, AIG “was facing escalating losses and a dramatic escalation in 
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[its] needs for liquidity.” A101761:12-15 (Geithner). In early October 2008, FRBNY 

responded with an additional $37.8 billion lending facility. A000124. AIG’s financial 

condition nonetheless continued to worsen, and by November, the credit-rating 

agencies again threatened to downgrade AIG. A000125. 

On November 10, 2008, the Government announced a restructuring of the 

original credit facility and a package of new assistance to AIG. A000125. FRBNY 

substantially reduced the interest rate on the original loan and extended its term from 

two to five years. Id.; A201614; A000142 (term extension was “critical to AIG’s 

survival”). In addition, the Treasury Department agreed to purchase $40 billion of 

newly issued AIG preferred stock through the new Troubled Asset Relief Program 

(“TARP”). A000125-26; A201613. Finally, FRBNY created two special-purpose 

vehicles to purchase assets related to AIG’s securities-lending program and credit-

default swaps, which removed significant threats to AIG’s liquidity. A000125; 

A201614. 

Nonetheless, AIG’s problems continued. In March 2009, AIG reported a 

record loss of more than $60 billion in the fourth quarter of 2008. A201651. 

In response, the Federal Reserve and the Treasury Department announced 

further measures to assist AIG. A201645-47. These measures included again reducing 

the interest rate on the original loan; exchanging the existing TARP preferred stock 

for a new class of preferred stock that eliminated AIG’s obligation to pay missed 
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dividends; and providing a mechanism for the Treasury Department to purchase up to 

$30 billion of additional preferred stock. A201646.  

“Ultimately, AIG received nearly $100 billion in additional support” from the 

Government. A000124. The grand total of taxpayer assistance made available to AIG 

was approximately $182.3 billion. A304784. 

F. The Reverse Stock Split 

As AIG continued to struggle, its stock soon began trading below $1.00 per 

share. A201114. The New York Stock Exchange (“NYSE”) had previously sent a 

letter reminding AIG of the exchange’s listing standards, including the requirement to 

maintain an “[a]verage closing share price of not less than $1.00 over a 30 trading day 

period.” A400007; see A000130-31. In an effort to prevent delisting, and after 

consulting with independent advisers, AIG’s management proposed a “reverse stock 

split” to consolidate outstanding shares at a one-for-twenty ratio. A000131.  

AIG’s board of directors voted unanimously to submit the proposal to AIG’s 

shareholders. A000131. The proxy statement explained that “[t]he primary purpose of 

the reverse stock split [was] to increase the per share trading price of AIG Common 

Stock” and thereby “allow a broader range of institutional investors to invest in AIG 

Common Stock, increase other investor interest in AIG Common Stock[,] and help 

ensure the continued listing of AIG Common Stock on the NYSE.” A201113. The 

proxy statement also advised that the proposed split would apply only to issued 
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shares, not other authorized shares, and would therefore yield “an increase in 

authorized but unissued shares of AIG Common Stock” if adopted. A201114. 

Shareholders thus “knew that” the reverse stock split “would make almost five billion 

shares of common stock available for future issuance.” A000131. At the corporation’s 

annual meeting on June 30, 2009, an overwhelming majority of AIG shareholders—

including Starr—voted to approve the proposal. A000131; A400178.  

G. The End Of Government Assistance 

In September 2010, AIG, the Treasury Department, FRBNY, and the Trustees 

of the Trust announced a “recapitalization plan” for AIG. Under that plan, AIG 

would repay its outstanding debt and terminate FRBNY’s credit facility; the Treasury 

Department would exchange its preferred stock for common stock; and the Trust 

would exchange its preferred stock for common stock and distribute those shares to 

the Treasury Department, terminating the Trust. A000132-33; A201674-76. The 

Treasury Department then sold its AIG common stock in a series of public offerings 

between May 2011 and December 2012. A000134. Including the proceeds from the 

stock sales, interest, and fees, the Government’s $182.3 billion of assistance to AIG 

yielded a net return of $22.7 billion (a roughly 5.7% annual return on investment). 

A304784; A107539:18-7541:21 (Mordecai); A400193. 
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II. Procedural Background 

1.  In November 2011, Starr brought this lawsuit against the United States in 

the Court of Federal Claims. Starr contended that the equity term of the September 

2008 rescue loan constituted a taking, illegal exaction, or unconstitutional condition in 

violation of the Fifth Amendment. Starr purported to bring these claims both as 

“derivative” claims on behalf of AIG and as “direct” claims on behalf of itself and a 

putative class of AIG shareholders. Starr also asserted, as an additional direct claim, 

that AIG’s June 2009 reverse stock split constituted a taking or exaction by the 

Government.5 

The United States moved to dismiss Starr’s suit. The United States argued, inter 

alia, that Starr’s challenges to the September 2008 rescue were based on alleged harms 

to AIG and were therefore solely derivative in nature (and not subject to direct suit by 

a stockholder on its own behalf); that the rescue, as a voluntary transaction, was not a 

taking or exaction; that nothing had been taken or exacted from Starr or other 

shareholders; and that the Federal Reserve Act authorized the actions of the Board of 

Governors and FRBNY. The court granted the United States’ motion as to Starr’s 

                                                 
5 On the same date, Starr also sued FRBNY in the Southern District of New 

York, asserting similar common-law and constitutional claims. The district court 
dismissed Starr’s suit against FRBNY for failure to state a claim. Starr Int’l Co. v. 
FRBNY, 906 F. Supp. 2d 202 (S.D.N.Y. 2012). The Second Circuit affirmed this 
dismissal, Starr Int’l Co. v. FRBNY, 742 F.3d 37 (2d Cir. 2014), and the Supreme Court 
denied certiorari. 
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purported “unconstitutional conditions” claim, but otherwise denied the motion. 

A000001-49; see also A000050-55 (denying reconsideration). 

The court then certified two plaintiff classes on Starr’s purportedly direct 

claims. As to Starr’s claim that the September 2008 rescue entailed an illegal exaction 

or taking, the court certified a “Credit Agreement Class” of “[a]ll persons or entities 

who held shares of AIG Common Stock on or before September 16, 2008 and who 

owned those shares as of September 22, 2008.” A000064. As to Starr’s claims 

challenging the June 2009 reverse stock split, the court certified a “Stock Split Class” 

of “[a]ll persons or entities who owned shares of AIG Common Stock on June 30, 

2009 and were eligible to vote those shares at the annual shareholder meeting held on 

that date.” Id. 

Starr separately demanded, pursuant to Delaware law, permission from AIG’s 

board of directors to bring the derivative claims on behalf of the corporation. After 

thorough consideration of Starr’s claims, the AIG board unanimously refused Starr’s 

demand, concluding that pursuing those claims was not in the interests of AIG or its 

shareholders. A000071-73. 

2.  Starr filed a second amended complaint, and the trial court granted AIG’s 

and the Government’s motions to dismiss Starr’s derivative claims, ruling that the 

AIG board’s rejection of Starr’s claims was reasonable and entitled to deference. 

A000073-90. The court otherwise denied the Government’s motion, allowing Starr’s 

purportedly “direct” claims to proceed notwithstanding the Government’s showing 
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that those claims belonged solely to AIG and should be dismissed given AIG’s 

decision not to sue. A000090-93. 

The United States moved to certify an interlocutory appeal on the question 

whether Starr’s claims were purely derivative. The trial court denied the motion. 

A000212-17. 

3.  The trial court held a bench trial in September through November 2014. 

The trial record contains some 1,600 exhibits and testimony by thirty-six witnesses, 

including former Chairman of the Federal Reserve Ben Bernanke; former Treasury 

Secretary Henry Paulson; and former FRBNY President and Treasury Secretary 

Timothy Geithner.  

4.  On June 15, 2015, the court issued its post-trial opinion and order. The 

court declared that FRBNY lacked authority under section 13(3) of the Federal 

Reserve Act to acquire corporate equity as consideration for a loan, A000100-01, and 

that Starr and the Credit Agreement Class should “prevail on liability” on their illegal-

exaction claim, A000160. The court held, however, that Starr and the class were not 

entitled to any damages because they had suffered no economic loss. A000102-03. 

The “inescapable conclusion,” the court stated, “is that AIG would have filed for 

bankruptcy” if the Government had not rescued the company, and “[i]n that event, 

the value of the shareholders[’] common stock would have been zero.” A000159. The 

court also denied Starr’s reverse-stock-split claim. A000102. 
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SUMMARY OF ARGUMENT 

This Court should reverse the trial court’s ruling that “the Credit Agreement 

Shareholder Class shall prevail on liability,” A000169, but should affirm in all other 

respects. 

1.  Starr does not contend that the Government dealt directly with Starr or 

acquired title to any of Starr’s property. Starr urges instead that FRBNY’s contract 

with AIG included an illegal term or provided insufficient consideration. Both claims 

depend upon an alleged injury to AIG itself—an injury that could harm shareholders 

only to the extent they own stock in the corporation. Starr’s claims are therefore 

“derivative,” not “direct,” and belong to AIG, not to its shareholders. 

Starr recognized as much when it sought the AIG board of directors’ 

permission to sue on AIG’s behalf, as Delaware law requires. AIG’s board refused 

Starr’s demand, concluding that pursuing Starr’s proposed claims would not be in the 

best interests of the corporation and its shareholders. Starr cannot sue, on its own 

behalf, on the same theories that AIG itself considered and definitively rejected. 

Starr’s lack of standing requires the dismissal of all of its claims except the reverse-

stock-split claim. 

2.  Starr’s illegal-exaction claim fails for several additional, independent reasons. 

An “illegal exaction” occurs when money is “improperly paid, exacted, or taken from 

the claimant in contravention of the Constitution, a statute, or a regulation.” Norman v. 

United States, 429 F.3d 1081, 1095 (Fed. Cir. 2005) (quoting Eastport S.S. Corp. v. United 
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States, 372 F.2d 1002, 1007 (Ct. Cl. 1967)). “The classic illegal exaction claim is a tax 

refund suit alleging that taxes have been improperly collected or withheld by the 

government.” Id.  

As an initial matter, the trial court’s finding that Starr suffered no economic 

harm as a result of the challenged actions should have precluded the court’s 

determination of liability: no illegal exaction occurs when nothing is exacted. 

Even apart from this “Achilles’ heel of Starr’s case,” A000102, the illegal-

exaction claim fails for two other reasons. We show in Section II.B that the Federal 

Reserve acted well within its authority in accepting equity as consideration for the 

rescue loan. Section 13(3) of the Federal Reserve Act empowers Federal Reserve 

Banks to engage in emergency lending on terms approved by the Board of Governors. 

Nothing in the statute precluded FRBNY from receiving the same types of 

consideration that a private lender would demand for the same transaction, and it 

would be particularly anomalous to conclude that Congress impliedly narrowed its 

general grant of “such incidental powers as shall be necessary to carry on the business 

of banking,” 12 U.S.C. 341 (Seventh), when the Federal Reserve determines terms for 

particularly risky loans.  

In Section II.C, we show that the illegal-exaction claim also fails because the 

relevant provisions of the Federal Reserve Act were not enacted for the benefit of 

distressed corporations and thus are not enforceable by those corporations, let alone 

their shareholders. Instead, the statute directs the Federal Reserve “to act in the public 
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interest as a fiscal agent of the United States and to take action in ‘unusual and exigent 

circumstances’ when its failure to act ‘would adversely affect the economy.’ ” Starr Int’l 

Co. v. FRBNY, 742 F.3d 37, 42 (2d Cir. 2014). Nothing in the Federal Reserve Act 

affords shareholders any right to be rescued, let alone on the extraordinarily favorable 

terms that Starr demands. 

3.  The trial court correctly found that Starr is entitled to no damages because 

the Government did not diminish the value of Starr’s shares. If FRBNY had not 

extended the loan that the private sector declined to offer, “AIG would have filed for 

bankruptcy,” and in that event “the value of [AIG’s] common stock would have been 

zero.” A000159. To the extent that the 79.9% equity interest in AIG had any value, it 

was value created by the Government’s own actions. 

4.  The trial court correctly dismissed Starr’s “unconstitutional conditions” 

claim, which relies on cases in which the government, in regulating land use, requires 

some concession as a condition for granting a development permit. In that unique 

setting, courts evaluate the nexus between the condition and the permission as well as 

the proportionality of benefits and burdens. See Dolan v. City of Tigard, 512 U.S. 374 

(1994). The trial court correctly held that “in placing certain conditions on AIG’s 

receipt of the $85 billion loan, the Government was not exercising preexisting 

regulatory authority, or anything akin to a state or locality’s police powers,” and that 

“the Government was not in a position to exploit any existing regulatory power to 

induce the loan transaction.” A000042.  

Case: 15-5103      Document: 58     Page: 41     Filed: 12/07/2015



29 

5.  The trial court also properly rejected Starr’s claim that AIG’s June 2009 

reverse stock split effected a taking or exaction of Starr’s purported property interest 

in blocking the conversion of the Government’s preferred shares to common stock. 

The court correctly found that the purpose of the reverse stock split was “to avoid a 

delisting on the NYSE,” and that the record did not support Starr’s allegation that 

“the Government [had] proposed the reverse stock split” in order to “allow the 

Government’s preferred stock to be exchanged for common stock.” A000102, 

A000131. 

STANDARD OF REVIEW 

This Court reviews the trial court’s factual findings for clear error and its 

conclusions of law de novo. Norman v. United States, 429 F.3d 1081, 1087 (Fed. Cir. 

2005).  

ARGUMENT 

I. Starr’s Equity Claims Are Derivative Rather Than Direct, And Starr Thus 
Lacks Standing To Challenge The Government’s Rescue Of AIG 

A. The Determination Whether A Claim Is “Direct” Or “Derivative” 
Follows From Fundamental Corporate-Law Principles 

1.  “A basic tenet of American corporate law is that the corporation and its 

shareholders are distinct entities.” Dole Food Co. v. Patrickson, 538 U.S. 468, 474 (2003). 

Thus, legal harms to a corporation give rise to claims belonging to the corporation 

itself. First Annapolis Bancorp, Inc. v. United States, 644 F.3d 1367, 1373 (Fed. Cir. 2011). 
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The responsibility for determining when and whether a corporation will bring 

suit is generally vested with its board of directors. Zapata Corp. v. Maldonado, 430 A.2d 

779, 782 (Del. 1981). When the corporation fails to sue, a shareholder may seek to 

bring a “derivative” suit on the corporation’s behalf. Nonetheless, the board of 

directors retains ultimate control over the corporation’s litigation, and the board may 

compel the dismissal of a derivative suit when, applying good-faith business judgment, 

it concludes that the suit is not in the best interests of the corporation and its 

shareholders. Rales v. Blasband, 634 A.2d 927, 932-33 (Del. 1993).  

In addition, a shareholder may under certain circumstances bring a direct claim 

based on harm to itself that is separate from harm to the corporation. The violation of 

a shareholder’s intracorporate rights—for instance, its rights to vote or to inspect the 

corporate books—constitutes an injury to the shareholder, not the corporation. See 

Cox & Hazen, Treatise on the Law of Corporations § 15.3. Such claims are “direct” 

rather than “derivative,” and a shareholder bringing a direct claim need not persuade 

the board of directors to allow the suit.  

The proper determination of whether a claim is direct or derivative is essential 

to preserving the corporation’s ability to manage its own affairs in the face of 

attempted interference by shareholders. It also affects the interests of other corporate 

stakeholders. In a derivative suit, any recovery flows to the corporate treasury; in a 

direct suit, it flows to the individual plaintiff-shareholders. When funds rightfully 

belonging to the corporation are diverted to shareholders, the corporation has fewer 
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assets available to finance its business or to satisfy the claims of creditors. See, e.g., 

Labovitz v. Washington Times Corp., 172 F.3d 897, 904 (D.C. Cir. 1999).  

2.  Starr asserts takings and illegal-exaction claims arising under the Fifth 

Amendment. The determination whether such federal-law claims are direct or 

derivative is governed by federal law. See Wright & Miller et al., Federal Practice & 

Procedure § 1821; cf. Rifkin v. Bear Stearns & Co., 248 F.3d 628, 631 (7th Cir. 2001) 

(“[S]tanding to bring a federal claim in federal court is exclusively a question of federal 

law ….”). Where standing turns on the “allocation of governing power within [a] 

corporation,” however, federal law often looks to state-law principles. Kamen v. Kemper 

Fin. Servs., Inc., 500 U.S. 90, 99 (1991); see, e.g., Strougo v. Bassini, 282 F.3d 162, 167-69 

(2d Cir. 2002) (applying state law to address shareholder standing under federal 

statute); Lapidus v. Hecht, 232 F.3d 679, 682 (9th Cir. 2000) (same). 

The principles for distinguishing direct from derivative claims are well-

established and consistent across federal and state law. Under the law of Delaware, 

AIG’s state of incorporation, the analysis is governed by two questions: “(1) who 

suffered the alleged harm (the corporation or the suing stockholders, individually); 

and (2) who would receive the benefit of any recovery or other remedy (the 

corporation or the stockholders, individually)?” Tooley v. Donaldson, Lufkin & Jenrette, 

Inc., 845 A.2d 1031, 1033 (Del. 2004). A claim is “direct” if “the duty breached was 

owed to the stockholder” and the shareholder “can prevail without showing an injury 

to the corporation.” Id. at 1039. A claim is “derivative” if the harm to the shareholder 
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is the byproduct of some injury to the corporation as a whole. Id. Federal courts 

applying “general precept[s] of corporate law” follow the same test. See Gaff v. FDIC, 

814 F.2d 311, 315 (6th Cir. 1987) (for claim to be “direct,” shareholder must allege an 

injury “ ‘separate and distinct’ ” from any injury suffered by “the corporation as an 

entity” or by other shareholders). 

This Court and its predecessor have long applied the same principles. “[I]n 

order for a stockholder to sue for direct injuries, the wrong must amount to a breach 

of duty owed to the stockholder personally, and independently of his or her status as a 

stockholder.” Robo Wash, Inc. v. United States, 223 Ct. Cl. 693, 697 (1980). This Court 

has repeatedly denied attempts by shareholders to recover directly on claims founded 

upon contracts between the United States and the shareholders’ corporation. See First 

Annapolis, 644 F.3d at 1373; American Capital Corp. v. FDIC, 472 F.3d 859, 865-66 (Fed. 

Cir. 2006); Southern Cal. Fed. Sav. & Loan Ass’n v. United States, 422 F.3d 1319, 1331-33 

(Fed. Cir. 2005). Similarly, courts have rejected shareholders’ attempts to assert 

takings claims belonging to the corporation. See Castle v. United States, 301 F.3d 1328, 

1337-39, 1342 (Fed. Cir. 2002) (dismissing contract and takings claims brought by 

shareholders who did not deal with Government); Smith v. United States, 58 Fed. Cl. 

374, 388-89 (2003) (dismissing shareholders’ takings claim where Government did not 

acquire their shares, but contracted with corporation), aff’d, 110 F. App’x 898 (Fed. 

Cir. 2004); Page v. United States, 49 Fed. Cl. 521, 528 (2001) (holding that plaintiffs’ 
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takings claim was “grounded in an alleged injury to their corporate predecessor-in-

interest” and thus was derivative, not direct).  

B. Starr’s Claims Of Wrongful Equity Dilution Are Derivative 
Claims Under Delaware And Federal Law  

1.  Starr contends that FRBNY and the Government, in contracting with AIG 

to provide the company with an $85 billion loan, received a 79.9% equity interest in 

AIG “without just compensation” or “valid legal authority.” A502257. Starr alleges 

that by acquiring this interest in AIG, the Government harmed all AIG stockholders 

“ ‘on a ratable basis, share for share,’ ” A501694, by “dilut[ing]” the value of their 

investments, A000016. The trial court shared this understanding of Starr’s claims. 

A000007.  

2.  The law is clear that such claims are derivative, not direct. “A claim for 

wrongful equity dilution is premised on the theory that the corporation, by issuing 

additional stock for inadequate consideration, made the complaining stockholder’s 

investment less valuable.” Feldman v. Cutaia, 951 A.2d 727, 732 (Del. 2008). But the 

harm to the shareholder “is merely the unavoidable result … of the reduction in the 

value of the entire corporate entity, of which each share of equity represents an equal 

fraction.” Id. (quoting Gentile v. Rossette, 906 A.2d 91, 99 (Del. 2006)). Such claims are 

therefore “derivative.” Id. at 733; see also Kramer v. Western Pac. Indus., Inc., 546 A.2d 

348, 353 (Del. 1988) (shareholder’s claim that stock value “deteriorate[d]” due to 

unfair corporate transaction was “derivative”); In re J.P. Morgan Chase & Co. S’holder 
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Litig., 906 A.2d 808, 818 (Del. Ch. 2005) (“ ‘[I]f a board of directors authorizes the 

issuance of stock for no or grossly inadequate consideration, the corporation is 

directly injured and shareholders are injured derivatively.’ ”), aff’d, 906 A.2d 766 (Del. 

2006). 

Starr’s own arguments demonstrate that its claims are derivative. In pursuing 

class certification, Starr avowed that its legal theory was based not on harm to only 

some shareholders, but on an alleged dilution harming “all of the common stock on a 

ratable basis, share for share.” A501694 (quoting A501711); A502227 (same). 

Delaware law has long recognized that “[w]here all of a corporation’s stockholders are 

harmed and would recover pro rata in proportion with their ownership of the 

corporation’s stock solely because they are stockholders, then the claim is derivative in 

nature.” Feldman, 951 A.2d at 733; see also Rossette, 906 A.2d at 99 (“[S]uch equal ‘injury’ 

to the shares … is not viewed as, or equated with, harm to specific shareholders 

individually.”). Decisions in this Circuit have adhered to that principle. See Hometown 

Fin., Inc. v. United States, 56 Fed. Cl. 477, 486 (2003) (“[C]ourts have consistently held 

that shareholders lack standing to bring cases on their own behalf where their losses 

from the alleged injury to the corporation amount to nothing more than a diminution 

in stock value ….”); Holland v. United States, 63 Fed. Cl. 147, 149-50 (2004) (similar). 
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C. The Trial Court’s Determination That Starr’s Claims Are Direct Is 
Contrary To Law And Unsupported By The Record  

1.  In allowing Starr’s claims to proceed, the trial court misconceived 

fundamental principles of federal constitutional law and Delaware law. In opposing 

the Government’s motion to dismiss, Starr relied on a narrow Delaware-law exception 

under which an alleged corporate overpayment may give rise to both derivative and 

direct claims. This exception applies only if “(1) a stockholder having majority or 

effective control causes the corporation to issue ‘excessive’ shares of its stock in 

exchange for assets of the controlling stockholder that have a lesser value; and (2) the 

exchange causes an increase in the percentage of the outstanding shares owned by the 

controlling stockholder, and a corresponding decrease in the share percentage owned 

by the public (minority) shareholders.” Gatz v. Ponsoldt, 925 A.2d 1265, 1278 (Del. 

2007) (quoting Rossette, 906 A.2d at 100). As in other overpayment cases, “ ‘the 

corporation is harmed and has a claim to compel the restoration of the value of the 

overpayment.’ ” Id. But to the extent that “ ‘the harm resulting from the overpayment 

is not confined to an equal dilution of the economic value and voting power of each 

of the corporation’s outstanding shares,’ ” minority shareholders may bring a direct 

claim to recover for that additional quantum of harm. Id. That claim is actionable 

based on the controlling shareholder’s “breach of fiduciary duty” to minority 

shareholders. Id. at 1277; cf. Kahn v. Lynch Commc’n Sys., Inc., 638 A.2d 1110, 1113-14 
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(Del. 1994) (explaining when shareholder “ ‘owes a fiduciary duty’ ” to other 

shareholders).  

The trial court properly recognized that this doctrine cannot apply here. The 

court held that “even under Starr’s rendition of the facts, the Government was not a 

stockholder” of AIG at the time of the rescue, A000017, and Delaware law is clear 

that “‘where the entity benefiting from the allegedly diluting transaction … is a third 

party rather than an existing significant or controlling shareholder,’ ” the Gatz/Rossette 

exception has “ ‘no application.’ ” In re J.P. Morgan Chase & Co. S’holder Litig., 906 A.2d 

766, 774-75 (Del. 2006). Indeed, any claim brought by a shareholder against a 

corporate outsider based on the plaintiff’s shareholder status would necessarily be 

derivative, because the defendant would not owe that shareholder any intracorporate 

duty. See Henn & Alexander, Laws of Corporations and Other Business Enterprises 

§ 360, at 1050 (3d ed. 1983).  

Application of this settled law should have been the end of the court’s analysis. 

Instead, the trial court relied upon a novel rationale that Starr never advanced and that 

no other court has adopted. The court recognized that “[i]n Gatz and Rossette, it was 

important that a controlling shareholder existed[,] because only then did a fiduciary 

duty to the minority shareholders arise.” A000017. The court also recognized that the 

Government, not being an AIG shareholder, could not owe any fiduciary duty within 

the corporation. But it then stated that “the Government has a preexisting duty under 

the Fifth Amendment not to take private property for public use without paying just 

Case: 15-5103      Document: 58     Page: 49     Filed: 12/07/2015



37 

compensation,” and opined that “the Government had an obligation not to 

appropriate the minority shareholders’ property interests[,] irrespective of whether the 

Government was a stockholder.” A000018 (footnote omitted). The court posited that 

this rationale was “sufficiently analogous” to the Gatz/Rossette exception that Starr 

should be afforded standing to pursue its claims on a direct basis notwithstanding 

their derivative character. A000017-18; see also A000090-92. 

This reasoning is without support in precedent or logic. The Fifth Amendment 

“does not itself create or define the scope of ‘property’ interests,” Air Pegasus of D.C., 

Inc. v. United States, 424 F.3d 1206, 1213 (Fed. Cir. 2005), and provides no basis for 

allowing Starr to assert a claim that in truth belongs to AIG. Under the trial court’s 

analysis, any shareholder who alleged that its corporation was injured by a transaction 

with the United States would be permitted to bring a takings suit directly against the 

Government—even where the corporation’s own board determined that such a 

lawsuit was contrary to the corporation’s interests. Circuit precedent holds otherwise. 

See supra pp. 32-33. 

2.  In denying the Government’s request for interlocutory appeal on the 

question whether Starr’s claims are derivative, the trial court did not expressly rely on 

its novel Fifth Amendment theory, but instead noted its apparent belief that Starr 

might be able to satisfy the Gatz/Rossette exception. The court stated that “[t]he 

application of this test under Delaware law requires a factual inquiry,” A000215, and 

therefore concluded that a “full evidentiary record” was needed “to determine 
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whether the Government used its control of AIG to expropriate the economic and 

voting interests of the then-existing common stock shareholders.” A000216.  

This reasoning cannot be reconciled with Delaware law. As explained, the 

Gatz/Rossette exception applies only where the defendant was a controlling 

shareholder at the time of the challenged transaction, and the trial court itself held 

that “even under Starr’s rendition of the facts, the Government was not a 

stockholder” of AIG. A000017; accord Starr Int’l Co. v. FRBNY, 906 F. Supp. 2d 202, 

217 (S.D.N.Y. 2012), aff’d, 742 F.3d 37 (2d Cir. 2014). The trial court did not attempt 

to explain how the Gatz/Rossette exception could apply where, as here, the defendant 

was not a shareholder. And if Delaware law were somehow construed as imposing 

fiduciary duties on the Government in these circumstances, it would be preempted by 

federal law. Cf. Starr Int’l Co. v. FRBNY, 742 F.3d 37, 41-42 (2d Cir. 2014) (holding 

that federal common law preempted any state-law fiduciary duties allegedly owed to 

Starr by FRBNY). 

Having mistakenly concluded that a trial on standing was necessary, the court 

never returned to the question. In its post-trial opinion, the court did not address 

standing, much less explain how any evidence supported Starr’s assertion of a direct 

claim. Starr bore the burden of proving its standing to bring direct claims by a 

preponderance of the evidence. See Canadian Lumber Trade All. v. United States, 517 

F.3d 1319, 1331 (Fed. Cir. 2008). That burden required Starr to prove that the equity 

term in the Government’s loan to AIG resulted in a “harm to the suing stockholders 
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independent of any harm to AIG.” A000013; see Gatz, 925 A.2d at 1274 (explaining 

that a direct claim requires “a separate and distinct harm … to the public 

shareholders, apart from any harm caused to the corporation”). 

Starr offered no such evidence. Indeed, Starr did not even attempt to 

distinguish the recovery that it believed would legally belong to AIG (had AIG 

decided to pursue its claims) and the recovery that it believed should flow to Starr and 

other shareholders directly. Starr failed to do so even though it had previously 

represented to the trial court that “AIG and its shareholders each suffered distinct 

injuries,” and that Starr would “allocat[e] … damages for these injuries” based upon 

“data disclosed during discovery and expert testimony.” A501697; see also A502185 

(representing to AIG’s board that “[w]e cannot have duplicate recovery, so you have 

to take [the entire value of the Government’s equity interest] and you have to allocate 

it”). 

In sum, the claims at issue could be asserted, if at all, only by AIG, and the 

AIG board’s unanimous decision not to pursue them mandates the dismissal of nearly 

all of Starr’s claims.6  

  

                                                 
6 The sole exception is Starr’s reverse-stock-split claim, which is direct, but 

nonetheless meritless. See Section V. 
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II. Starr Has Not Demonstrated That An Exaction Occurred, That The 
Rescue Loan Was Unauthorized, Or That The Federal Reserve Act 
Provides The Basis For An Illegal-Exaction Cause Of Action Against 
The Government  

A. No Illegal Exaction Occurred, Because Nothing Of Value 
Was Exacted 

The trial court correctly found that Starr was entitled to “zero damages.” 

A000103; see infra Section III. That finding should have dictated the conclusion that 

no illegal exaction occurred. Absent a showing that something of value was in fact 

“exacted,” Starr cannot make out the elements of an illegal-exaction claim, which 

requires that the Government have “ ‘the citizen’s money in its pocket.’ ” Eastport S.S. 

Corp. v. United States, 372 F.2d 1002, 1008 (Ct. Cl. 1967). The trial court erred in 

declaring that Starr “prevail[ed] on liability,” A000160, in the absence of any 

“exaction.” Cf. James v. Caldera, 159 F.3d 573, 580 (Fed. Cir. 1998) (declaratory relief 

available under Tucker Act only as “ ‘an incident of and collateral to’ a money 

judgment”). 

As we show below, even independently of this “Achilles’ heel of Starr’s case,” 

A000102, Starr has failed to demonstrate any basis for liability. 

B. Federal Reserve Banks Have Authority To Accept Equity 
As Consideration For A Loan Under Section 13(3) Of The 
Federal Reserve Act 

1.  Under the Federal Reserve Act, the Board of Governors of the Federal 

Reserve System coordinates national monetary policy. Twelve regional Federal 
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Reserve Banks implement that policy by, among other things, extending loans to 

private banks and other financial institutions. See 12 U.S.C. 221 et seq.  

In carrying out these functions, Federal Reserve Banks are authorized under 

section 4(4) of the Act to exercise “all powers specifically granted by the provisions of 

[the Act] and such incidental powers as shall be necessary to carry on the business of 

banking within the limitations prescribed by [the Act].” 12 U.S.C. 341 (Seventh). That 

provision, modeled on a materially identical provision of the National Bank Act, 12 

U.S.C. 24 (Seventh), empowers Federal Reserve Banks to engage in all activities 

“ ‘convenient [and] useful in connection with the performance of’ ” their enumerated 

banking powers. Starr, 742 F.3d at 41 n.4; see also, e.g., NationsBank of N.C., N.A. v. 

Variable Annuity Life Ins. Co., 513 U.S. 251, 258 n.2 (1995) (“expressly hold[ing]” that 

“incidental powers” provision afforded Government the “discretion to authorize 

activities beyond those specifically enumerated” in National Bank Act). 

Section 13(3) of the Federal Reserve Act specifically empowered Federal 

Reserve Banks to engage in emergency lending on terms approved by the Board of 

Governors. That section provided that “[i]n unusual and exigent circumstances,” the 

Board “may authorize any Federal reserve bank … to discount for any individual, 

partnership, or corporation, notes, drafts, and bills of exchange.” 12 U.S.C. 343 

(2008).7 Such loans could be made when a borrower “is unable to secure adequate 

                                                 
7 To “discount … notes, drafts, and bills of exchange” means to extend an 

Continued on next page. 
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credit accommodations from other banking institutions,” and when a loan would be 

“secured to the [bank’s] satisfaction.” Id. The statute further directs that the interest 

rate for such a loan be “established in accordance with … section 357 of this title,” id., 

which specifies that rates be “subject to review and determination of the Board of 

Governors” and “fixed with a view of accommodating commerce and business,” 12 

U.S.C. 357. Section 13(3) does not otherwise speak to the terms and conditions of any 

loan. Rather, the statute explicitly places such terms within the discretion of the 

Federal Reserve by providing that section 13(3) loans are “subject to such limitations, 

restrictions, and regulations as the Board of Governors … may prescribe.” 12 U.S.C. 

343.  

2.  Section 13(3) by its terms empowers the Board of Governors to prescribe 

“limitations [and] restrictions” upon the terms of any loan made by a Federal Reserve 

Bank. And in making such loans, Federal Reserve Banks may exercise all “incidental 

powers as shall be necessary to carry on the business of banking,” which necessarily 

includes the power to determine the terms on which it will lend. 12 U.S.C. 341 

(Seventh). The equity term is independently sustainable upon either of those express 

grants of authority. See Starr, 906 F. Supp. 2d at 237 (holding that rescue loan to AIG 

                                                                                                                                                             
interest-bearing loan. Section 13(3) was later amended to require that emergency 
lending take place through a “program or facility with broad-based eligibility.” 
12 U.S.C. 343 (2010). All references in this brief are to the version in effect in 2008. 
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was “within FRBNY’s statutory power, which includes the power to take actions 

incidental to its emergency lending power”).  

The National Bank Act, which contains a similar grant of “incidental powers” 

to engage in the “business of banking,” has consistently been interpreted to authorize 

national banks to lend to borrowers on terms other than interest, including “equity 

kickers” such as warrants. See 12 C.F.R. 7.1006 (allowing national banks to “take as 

consideration for a loan” a “share or stock warrant,” so long as the borrower remains 

obliged to repay principal); Comptroller of the Currency, Activities Permissible for a 

National Bank, Cumulative 28-34 (2011 ed.) (“A national bank’s broad authority to 

lend and extend credit includes … [the ability to] accept … equity in the borrower 

….”);8 Comptroller of the Currency, Corporate Decision 2000-02, at 2 (Mar. 2000) 

(“A national bank may receive performance-linked compensation, including warrants, 

as compensation for permissible banking services as part of or incidental to the 

business of banking.”)9 (capitalization omitted). As the district court in the related suit 

against FRBNY observed, “[t]here is no reason why the incidental power to take an 

‘equity kicker’ under the [National Bank Act] does not apply equally to the [Federal 

Reserve Act].” Starr, 906 F. Supp. 2d at 242; see also Lucas v. Federal Reserve Bank of 

                                                 
8 Available at http://occ.gov/publications/publications-by-type/other-

publications-reports/bankact.pdf. 
9 Available at http://www.occ.gov/static/interpretations-and-precedents

/mar00/cd00-02.pdf.  
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Richmond, 59 F.2d 617, 620 (4th Cir. 1932) (relying on National Bank Act precedent to 

interpret section 4(4) of the Federal Reserve Act, as their “incidental powers” 

provisions are “practically the same”).  

Nothing in the text of section 13(3) remotely suggests any limitation on the 

authority otherwise enjoyed by Federal Reserve Banks to exercise their “incidental 

powers” to engage in the “business of banking.” 12 U.S.C. 341 (Seventh). And 

Congress certainly did not curb the authority of Federal Reserve Banks to “carry on 

the business of banking” in the very circumstances in which the inclusion of 

consideration other than interest—such as fees or equity—is most likely to be 

necessary or prudent. See 12 U.S.C. 343 (authorizing lending in “unusual and exigent 

circumstances”). 

To imply such a preclusion would be particularly inappropriate because private 

lenders routinely require borrowers to provide items of value other than interest, such 

as an “equity kicker,” as additional or substitute consideration for a loan. A107549:6-

7553:4 (Mordecai) (equity terms are “[e]xtremely common”); A400194; A100445:24-

0446:5 (Alvarez) (similar); A400175 (taking equity is “common practice in the banking 

industry”); Bluebonnet Sav. Bank, F.S.B. v. United States, 339 F.3d 1341, 1343 (Fed. Cir. 

2003) (plaintiff gave lender a 49% equity interest in order to obtain long-term loan). 

Jimmy Lee, the J.P. Morgan vice chairman who attempted to organize private lending 

for AIG, testified without contradiction that private banks frequently demand “an 

equity feature” in their lending to distressed corporations. A107085:13-7086:20 (Lee). 
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Indeed, AIG expected to pay “some form of equity” to any private rescuers, 

A200029, which would “involve a substantial transfer of ownership of the 

Corporation,”A200030. And the 79.9% equity term ultimately included in FRBNY’s 

loan was based on the 79.9% equity term in the proposed private-sector term sheet. 

See supra pp. 16-17. 

Congressional action in the immediate wake of AIG’s rescue confirms this 

understanding. In October 2008, Congress enacted legislation requiring the Board of 

Governors to provide detailed reporting for the AIG loan and other recent section 

13(3) loans, including reporting as to “the recipient of warrants or any other potential 

equity in exchange for” Federal Reserve assistance. Emergency Economic Stabilization 

Act of 2008, Pub. L. No. 110-343, div. A, § 129(a), (d), 122 Stat. 3765, 3796-97 

(emphasis added). In 2010, Congress amended section 13(3) to require further 

reporting of “the amount of interest, fees, and other revenue or items of value received in 

exchange for [section 13(3)] assistance.” Dodd-Frank Wall Street Reform and 

Consumer Protection Act, Pub. L. No. 111-203, § 1101(a), 124 Stat. 1376, 2113-15 

(2010) (emphasis added). As the Supreme Court has observed, “[w]here ‘an agency’s 

statutory construction has been ‘fully brought to the attention of the public and the 

Congress,’ and the latter has not sought to alter that interpretation although it has 

amended the statute in other respects, then presumably the legislative intent has been 

correctly discerned.’ ” North Haven Bd. of Ed. v. Bell, 456 U.S. 512, 535 (1982). 
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3.  The circumstances of this case underscore the consequences of the severe 

limitations that the trial court proposed to engraft onto the Federal Reserve Act. The 

$85 billion loan extended to AIG—the largest loan in Federal Reserve history—

presented an unprecedented degree of risk to American taxpayers. In the days before 

September 16, AIG’s estimated borrowing needs repeatedly doubled in size, and there 

was little reason to believe that even $85 billion would be sufficient to stabilize AIG. 

Accord Starr, 906 F. Supp. 2d at 240 (emphasizing “risk … that the billions of dollars 

that FRBNY was loaning and had loaned to AIG might never be seen again”). Indeed, 

within just three weeks, AIG had exhausted the loan and was once more on the brink 

of bankruptcy. The months that followed necessitated still further rescues, with the 

Government ultimately making available to AIG assistance totaling more than $182 

billion. A0000124; A304784. Other considerations also strongly militated against 

offering terms more favorable to AIG than those that private lenders had found 

insufficient. See supra pp. 18-19. Interpreting the Federal Reserve Act to forbid Federal 

Reserve Banks from lending on commercially reasonable terms, including equity 

participation where warranted, would frustrate the Federal Reserve’s ability to provide 

emergency lending on terms that protect taxpayers and serve sound public policies.  

The trial court was wrong to characterize the terms of the AIG loan as 

“draconian” and “punitive,” A000095, A000101, A000103—a view apparently 

premised on the court’s mistaken belief that it is the “responsibility” of the Federal 

Reserve to “lend freely to whomever comes to the door,” A000148. Although the 
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point is without legal relevance, Starr’s insistence throughout this litigation that AIG 

was treated unfairly reflects an altogether extraordinary perspective on the perceived 

entitlement of large corporations to government loans. Countless shareholders in 

thousands of other corporations saw their equity investments wiped out or 

significantly diminished during the financial crisis. A102170:15-2171:3 (Bernanke). 

The fact that the Federal Reserve was ultimately willing to make a loan that the private 

sector had spurned as too risky was an unqualified boon to AIG stockholders, who 

otherwise would have lost everything. Nothing in the Federal Reserve Act affords 

shareholders any entitlement to be rescued, let alone on the extraordinarily favorable 

terms that Starr demands. 

4.  The trial court profoundly erred in declaring that “[t]here is nothing in the 

Federal Reserve Act that authorized the Government to demand equity or voting 

control as consideration for a Section 13(3) loan.” A000151. The court did not explain 

how these terms could fall outside the scope of 13(3)’s express delegation of authority 

to condition lending in accordance with “such limitations, restrictions, and regulations 

as the Board of Governors … may prescribe.” 12 U.S.C. 343. Instead, the trial court 

assumed that the express reference in section 13(3) to interest rates implied that “the 

only consideration for a loan prescribed by Section 13(3) is an interest rate subject to 

the determination of the Board of Governors.” A000151 (emphasis added) (quoting 

A000054).  
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That reading cannot be reconciled with the broad authority conferred by the 

final sentence of section 13(3), which clearly authorizes the Board of Governors to 

enumerate additional loan terms. Indeed, even if that final sentence did not exist, 

Congress’s silence as to the permissible terms of a section 13(3) loan would reflect 

nothing more than its intent to leave that matter to the agency’s discretion. See, e.g., 

Adirondack Med. Ctr. v. Sebelius, 740 F.3d 692, 697 (D.C. Cir. 2014) (disapproving 

reliance on expressio unius canon in determining scope of agency’s authority, as 

“ ‘Congress is presumed to have left to reasonable agency discretion questions that it 

has not directly resolved’”); Creekstone Farms Premium Beef, L.L.C. v. Department of Agric., 

539 F.3d 492, 500 (D.C. Cir. 2008) (similar). 

The trial court’s reasoning, moreover, would prohibit not only equity 

consideration, but also other non-interest terms—such as fees, expenses, and 

covenants—commonly employed in the business of banking. Such terms have long 

been a feature not only of Federal Reserve lending, but of virtually every bank loan 

extended in the private sector. A100886:11-0889:9, A100892:1-0893:17 (Baxter). Starr 

itself has never disputed that the Federal Reserve acted lawfully in including fees and 

covenants in its loan to AIG. Cf. A200101, A200114-28. Yet the trial court’s reasoning 

would also forbid these terms. Had Congress intended to take the extraordinary step 

of prohibiting the Federal Reserve from including such ubiquitous, widely accepted 

terms in loans made in “unusual and exigent circumstances,” it surely would have said 

so. Cf. Lucas, 59 F.2d at 620 (refusing to construe section 4(4) to “deny [Federal 
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Reserve Banks] the right to require or accept” certain securities where to do so 

“would unnecessarily restrict them in rendering a service of the greatest importance to 

the country”). 

The trial court likewise erred in dismissing the significance of the broad grant 

of authority contained in section 4(4) of the Federal Reserve Act on the ground that 

the “incidental powers” provided by that provision exist “within the limitations 

prescribed by this chapter.” A000100, A000151 (emphasis omitted) (quoting 12 

U.S.C. 341 (Seventh)). As discussed, see pp. 42, 44, there is no “limitation[]” elsewhere 

in the Federal Reserve Act that prohibits FRBNY and the Board of Governors from 

determining the terms of their own lending. Moreover, the incidental powers afforded 

by section 4(4) are in addition to—not a restatement of—the express powers 

“specifically granted” elsewhere in the statute. 12 U.S.C. 341 (Seventh). The trial 

court’s assertion that “[a] federal entity’s incidental powers cannot be greater than the 

powers otherwise delegated to it,” A000151, renders wholly superfluous section 4(4)’s 

broad grant of powers incidental to “the business of banking.”  

The trial court also mistakenly believed that its holding was “buttressed by 

Congress’s passage in 1945 of the Government Corporation Control Act,” A000152, 

which states that “[a]n agency may establish or acquire a corporation to act as an 

agency only by or under a law of the United States specifically authorizing the action,” 

31 U.S.C. 9102. That statute has no application here: the Federal Reserve did not 

make AIG a Government “agency,” and in any event, sections 4(4) and 13(3) of the 
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Federal Reserve Act provided “express congressional authorization,” A000152, to 

lend to AIG on the terms that the Federal Reserve deemed appropriate.  

Similarly, the Supreme Court’s decision in California National Bank v. Kennedy, 

167 U.S. 362 (1897), has no bearing on the scope of the Federal Reserve’s authority to 

include equity as consideration for a section 13(3) loan. Cf. A000152. “Kennedy held 

that national banks could not engage in the speculative purchase of stock[,] [b]ut it 

absolutely did not hold that such banks were prohibited from holding stock at all.” 

Starr, 906 F. Supp. 2d at 241 (emphasis omitted). Indeed, the “incidental powers [of 

national banks] … ‘to carry on the business of banking’” have “been defined 

expressly to include the receipt of equity in the borrower as part of the consideration 

for a loan.” Id. at 242 (citing 12 C.F.R. 7.1006); see supra pp. 43-44. 

5.  The trial court also mistakenly relied on considerations wholly divorced 

from the statute’s text. The court emphasized that “the loan to AIG represents the 

only instance in which the Federal Reserve has demanded equity ownership and 

voting control.” A000147. That the Federal Reserve had not included an equity term 

in a section 13(3) loan before 2008 does not demonstrate that it lacked authority to do 

so. Indeed, the absence of historical precedent is hardly surprising given that the 

Federal Reserve made no section 13(3) loans between 1936 and 2008. A304787. 

Although the Board of Governors authorized roughly a hundred loans “in the early 

years of Section 13(3)” without requiring any equity participation, A000148-49, those 

were low-dollar loans that collectively amounted to only $1.5 million, A303839. 
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Nothing in the statute obliges the Board of Governors to select the same terms for a 

“$300,000 loan to … a typewriter company,” A000149, as for an $85 billion, multi-

year credit facility to a “gigantic world insurance conglomerate,” A000095. Moreover, 

the incidental-powers provision must be construed broadly “ ‘so as to permit the use 

of new ways of conducting the very old business of banking.’ ” Wells Fargo Bank N.A. 

v. Boutris, 419 F.3d 949, 961-62 (9th Cir. 2005); accord Starr, 906 F. Supp. 2d at 240. 

The trial court similarly erred in believing that its interpretation was supported 

by Federal Reserve circulars from the 1930s. A000152. Those documents do not state 

that Federal Reserve Banks are precluded from accepting equity. They merely affirm 

that section 13(3) loans “may be made only at rates established by the Federal Reserve 

banks, subject to review and determination by the Board of Governors.” A501515 

(Feb. 1936 circular); see also A501417 (Aug. 1932 circular) (similar). That statement 

addresses how lending rates are determined; it does not suggest that interest is the 

only available form of consideration. In fact, the same circulars expressly state that 

“[a]ny Federal reserve bank may prescribe such additional requirements and procedure 

respecting discounts hereunder as it may deem necessary or advisable,” to the extent 

consistent with the statute and the Board’s regulations. A501419 (emphasis added).10 

                                                 
10 The 1958 document cited by the trial court did not involve interpretation of 

section 13(3), but instead noted in a different context that the term “discount” applied 
only to “financial transactions involving notes … and the like” and not to outright 
equity purchases. A501580; see also A501564. 
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The trial court’s misunderstanding of the proper legal analysis is further 

demonstrated by its reliance on evidence that, in its view, suggested that certain 

individuals harbored doubts in 2008 about the propriety of accepting equity in AIG. 

A000152-53. Citing a few scattered statements, the trial court declared that “[t]he legal 

staffs of FRBNY and the Federal Reserve acknowledged that they could not obtain or 

hold equity” in AIG. A000153. The scope of the Federal Reserve’s authority under 

section 13(3) is a question of law to be resolved through statutory interpretation—not 

a question of fact to be determined by the opinions of isolated individuals. Airbus 

S.A.S. v. Firepass Corp., 793 F.3d 1376, 1378 (Fed. Cir. 2015) (“Statutory interpretation 

is a question of law ….”).  

In any event, the trial court’s finding is clearly erroneous. Well before the AIG 

rescue, the leadership of both FRBNY and the Board of Governors independently 

concluded that the Federal Reserve Act allowed equity as consideration for a section 

13(3) loan. See, e.g., A100865:1-0866:4, A100883:8-0886:1 (Baxter); A100434:8-0435:11 

(Alvarez); A201488-503 (April 2008 Board of Governors memorandum); A400150-55 

(July 2008 FRBNY memorandum). These legal judgments were reaffirmed when AIG 

was rescued. A400174-76 (Sept. 17, 2008 Board of Governors draft memorandum); 

A100443:2-0448:6, A100452:14-22; A100501:19-0502:15, A100504:19-0506:1, 

A100516:5-14 (Alvarez); A201591-92; A100894:1-12 (Baxter). Inexplicably, the trial 

court overlooked all this evidence. 
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The trial court also erred in finding—again irrelevant to the task of statutory 

interpretation—that Federal Reserve officials had concluded that FRBNY lacked legal 

authority to hold equity in AIG once acquired. A000153-54. Although concerns were 

expressed about the appropriateness of FRBNY holding an equity interest in AIG, the 

record conclusively demonstrates that those concerns were based primarily on policy, 

not legal, considerations. See, e.g., A100801:9-19, A100938:11-0939:16 (Baxter) 

(describing fear that market would assume that FRBNY would use its inside 

knowledge to help AIG to the detriment of its counterparties); A101686:23-1687:11 

(Geithner) (similar); A100552:23-0555:3 (Alvarez) (identifying various policy and 

accounting concerns); A106050:24-6053:2 (Huebner). It is because of these policy 

concerns—not a perceived lack of statutory authority—that the credit agreement 

provided for the stock in AIG to be issued to an independent Trust and not to 

FRBNY itself. A100967:17-0968:6 (Baxter); A100271:16-0273:12, A100559:15-

0561:11, A100566:1-0571:1 (Alvarez). 

C. The Federal Reserve Act Confers No Right Of Recovery On 
Section 13(3) Loan Recipients Or Their Shareholders, And 
Relatedly Provides No Means Of Determining What Such A 
Recovery Would Be  

In any event, there exists no cause of action against the Government to recover 

damages for an alleged violation of section 13(3). 

1.  The illegal-exaction doctrine has most often been applied when the 

government has imposed some sort of fee or retained a sum to which it is not 
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entitled, as was the case in most of the decisions cited by the trial court,11 or in the 

classic case of a tax-refund action. This case bears no resemblance to those. 

As applied to government contracts, the illegal-exaction doctrine has been 

narrowly confined. In general, a party to a voluntary contract, such as the credit 

agreement at issue here, cannot invoke the doctrine to nullify its terms. See United 

States v. Edmondston, 181 U.S. 500, 515 (1901).12 In Edmondston, the Supreme Court held 

that a buyer who had paid more than the statutory price for federal land lacked a 

cognizable claim for the excess payment because “the transaction was purely 

voluntary on his part, and … while there was a mistake[,] it was mutual and one of 

law—a mistake on his part not induced by any attempt to deceive or 

misrepresentation by the government officials.” Id.  

                                                 
11 See, e.g., American Airlines, Inc. v. United States, 551 F.3d 1294 (Fed. Cir. 2008) 

(user fees charged to airline); Aerolineas Argentinas v. United States, 77 F.3d 1564 (Fed. 
Cir. 1996) (cost of long-term detention of excludable aliens imposed on airline); 
Alyeska Pipeline Serv. Co. v. United States, 624 F.2d 1005 (Ct. Cl. 1980) (unauthorized fee 
for obtaining right-of-way agreement for pipeline); Eastport, 372 F.2d 1002 
(unauthorized fee to obtain permission to sell ship to foreign purchaser).  

12 Although the trial court reached no conclusion regarding the voluntariness of 
AIG’s acceptance of FRBNY’s rescue loan, the record amply demonstrates the 
voluntary nature of the deal. To the extent the court suggested, in dicta, that AIG’s 
acceptance of the loan might not have been voluntary because it was “the only 
realistic choice,” A000154, the court was wrong as a matter of law. See Fruhauf Sw. 
Garment Co. v. United States, 111 F. Supp. 945, 951 (Ct. Cl. 1953) (holding that threat of 
financial loss or bankruptcy “will not constitute duress where the defendant was not 
responsible for those circumstances”). 
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The Court of Claims recognized a limited exception to that principle in a series 

of cases arising from the sale of Government-owned ships under the Merchant Ship 

Sales Act of 1946. The court held that buyers who had been charged more than the 

prices set by Congress could recover the excess payments, even though they had 

voluntarily contracted to pay the higher sums. See, e.g., Sprague S.S. Co. v. United States, 

172 F. Supp. 674 (Ct. Cl. 1959); Nautilus Shipping Corp. v. United States, 158 F. Supp. 

353 (Ct. Cl. 1958).  

Reviewing those cases in Rough Diamond Co. v. United States, the court explained 

that it had “distinguished Edmondston” on the basis of “difference[s] in the underlying 

legislation.” 351 F.2d 636, 639 (Ct. Cl. 1965). “The maritime statutes,” the court 

reasoned, “embodied the Congressional wish that ‘the Government’s surplus ships 

should be sold at prices, uniform for all purchasers, and ascertainable by mathematical 

application of the statutory formula, properly interpreted.’ ” Id. at 639-40 (quoting 

Sprague, 172 F. Supp. at 676). The court explained that “this Congressional purpose 

‘was strong enough to override any general legal doctrine, applicable in other 

situations, but which, if applied in the instant situation, would result in different 

persons paying different prices’ for the same type of ships.” Id. at 640 (quoting 

Sprague, 172 F. Supp. at 676). “In Edmondston, … on the other hand,” the court 

observed, “ ‘the Supreme Court did not find a Congressional purpose that land should 

be sold at the prices fixed by statute sufficiently strong to overcome the general legal 
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doctrine relating to voluntary payments made under mistake of law.’ ” Id. at 640 

(quoting Sprague, 172 F. Supp. at 676).  

2.  These cases establish at least two principles that preclude any liability here. 

The first principle is that “a voluntary payment may be recovered if the statute barring 

the payment was enacted for the benefit of the person seeking recovery but may not 

be recovered if enacted for the benefit of another.” Alyeska Pipeline Serv. Co. v. United 

States, 624 F.2d 1005, 1017-18 (Ct. Cl. 1980). “[I]f the primary intended beneficiary of 

a statute or regulation is the government, then a private party cannot complain about 

the government’s failure to comply with that statute or regulation, even if that party 

derives some incidental benefit from compliance with it.” Cessna Aircraft Co. v. Dalton, 

126 F.3d 1442, 1451-52 (Fed. Cir. 1997); see also Freightliner Corp. v. Caldera, 225 F.3d 

1361, 1365 (Fed. Cir. 2000). 

Determining whether a voluntary-but-unauthorized payment may be recovered 

essentially requires the court to determine whether the statute barring the payment 

creates an implied right of action. See Rough Diamond, 351 F.2d at 642 (plaintiffs were 

“in the position of individuals affected by a statute without being granted litigable 

rights” because “it was not enacted for their advantage”). “[A] claimant must 

demonstrate that the statute or provision causing the exaction itself provides, either 

expressly or by ‘necessary implication,’ that ‘the remedy for its violation entails a 

return of money unlawfully exacted.’ ” Norman v. United States, 429 F.3d 1081, 1095 

(Fed. Cir. 2005). Starr can make no such showing here. 
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Neither AIG nor its shareholders are the intended beneficiaries of the Federal 

Reserve’s emergency-lending authority. Congress enacted section 13(3) to protect the 

economy and the financial system, not to benefit distressed corporations or their 

shareholders. As the district court explained in dismissing Starr’s related suit against 

FRBNY (alleging breach of fiduciary duty under Delaware law), the Board of 

Governors’ “purpose in exercising its emergency lending authority is to forestall 

economic hardship for the economy; it is to ensure that ‘the economy’ is not 

‘adversely affect[ed].’ ” Starr, 906 F. Supp. 2d at 243. “ ‘[L]oans made by the Federal 

Reserve are made for a public purpose[;] they are not intended to serve private 

interests.’ ” Id. Affirming that dismissal, the Second Circuit similarly emphasized that 

12 U.S.C. 343 obliges FRBNY “to act in the public interest as a fiscal agent of the 

United States and to take action in ‘unusual and exigent circumstances’ when its 

failure to act ‘would adversely affect the economy.’ ” Starr, 742 F.3d at 42 (holding 

that federal law preempted asserted fiduciary duty under Delaware law). Cf. Rough 

Diamond, 351 F.2d at 640 (explaining that price formula in Ship Sales Act was “for the 

benefit of the purchasers themselves—the very persons who brought suit to regain 

the excess payments”). 

Section 13(3) is not “ ‘phrased in terms of the persons benefited.’ ” Gonzaga 

Univ. v. Doe, 536 U.S. 273, 284 (2002). Rather, it speaks only of the Board of 

Governors’ discretion to authorize a loan by a Federal Reserve Bank to “any 

individual, partnership, or corporation … subject to such limitations, restrictions, and 
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regulations as the Board of Governors … may prescribe.” 12 U.S.C. 343. The statute 

does not require the Board of Governors to exercise that authority or to prescribe any 

“limitations [or] restrictions” for the benefit of borrowers, let alone their shareholders. 

In short, section 13(3) confers no “ ‘individual entitlement’ ” and “ ‘grants no private 

rights’ ” to borrowers. Gonzaga, 536 U.S. at 284, 287; accord Lucas, 59 F.2d at 621 (“[I]t 

is clear that, whatever the power of the [Federal Reserve Bank] with respect to taking 

as collateral paper not eligible for discount, no one can complain of such action 

except the government, the sovereign which created and limited its powers.”). 

The second dispositive principle established by the case law is that courts will 

hold a voluntary payment to have been illegally exacted only when the statute barring 

the payment establishes the amount to be returned to the plaintiff. In the Ship Sales 

Act cases, sales of surplus ships were subject to a statutory price formula “comparable 

to a statutory schedule of public utility rates.” Sprague, 172 F. Supp. at 675; see also 

A.H. Bull S.S. Co. v. United States, 108 F. Supp. 95, 97 (Cl. Ct. 1952) (explaining that 

the Act “was intended to fix, by a self-operating statutory formula, the selling price of 

the Government’s surplus ships” so that generally “the determination of the price was 

a mere mathematical calculation”). In those cases, reforming a purchase contract to 

modify the unlawful price and refund any excess paid by buyers was akin to refunding 

an overcharge to a utility customer.  
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Here, of course, there is no “self-operating statutory formula” requiring “a 

mere mathematical calculation.” Instead, Starr seeks to reform a complex financial 

transaction long after AIG enjoyed the benefit of its bargain.  

3.  Indeed, far from seeking application of a statutory payment formula as in 

the foregoing cases, Starr’s demand for damages rests on a fragile structure of 

speculation that assumes, among other things, (1) that FRBNY would have offered 

AIG a rescue loan without an equity term and (2) that absent the equity term, the loan 

would in all other respects have remained exactly the same.  

This type of conjectural contract reformation is squarely at odds with this 

Court’s analysis in AT&T v. United States, 307 F.3d 1374 (Fed. Cir. 2002). There, 

AT&T had “bargained for and won a fixed-price contract,” but later claimed that the 

Government had been legally required to enter into a cost-reimbursement contract. Id. 

at 1380. The Court refused to alter the parties’ agreement because AT&T had not 

established that the Government would have contracted with it in the absence of the 

contract term it challenged as illegal. See id. at 1380-81.  

AT&T ’s reasoning applies with particular force here, because the reformation 

sought by Starr “strikes to the core of the contract bargain,” 307 F.3d at 1380, and 

because Starr’s assumptions are so plainly contrary to the evidence. As discussed, see 

pp. 15-19, the terms of the Government’s rescue of AIG reflected important 

economic and policy considerations, and the record conclusively demonstrates that 

FRBNY would not have lent to AIG absent the equity term. AIG’s September 16 
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board-meeting minutes, for example, show that AIG’s board tried to negotiate the 

terms of the loan, but FRBNY “refused to reduce the percentage of equity to be 

provided … and was not willing to negotiate the interest rate of the loan or other 

significant terms.” A200039. Geithner further testified that FRBNY “would not have 

provided [AIG] assistance” if AIG’s board had refused the terms of FRBNY’s offer. 

A101801:22-24; see also A400156 (draft press release anticipating AIG’s rejection of 

FRBNY’s offer). Instead, AIG “would have been left to make whatever choices they 

wanted to make, but presumably they would have filed for bankruptcy.” A101802:1-3 

(Geithner).  

Even assuming, however, that the Federal Reserve would have been willing to 

forgo an equity term, there is no basis whatsoever for concluding that all the other 

loan terms would have been left unchanged. On the contrary, the credit agreement 

provides that any term found to be “invalid, illegal or unenforceable,” will be replaced 

with an economically equivalent alternative. A200137. Reforming the credit agreement 

to eliminate the equity term would confer “a windfall to which [Starr] is not entitled.” 

Northrop Grumman Corp. v. United States, 47 Fed. Cl. 20, 44 (2000).  
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III. The Trial Court Properly Concluded That Starr Is Not Entitled 
To Damages  

The trial court correctly held that the Government took nothing of value from 

AIG’s shareholders, and that Starr had no entitlement to any value that the 

Government itself created. A000158-59. No principle of law supports Starr’s theory 

that Starr suffered economic harm from the loan that saved AIG from bankruptcy.  

A. Starr Is Not Entitled To Damages Because Nothing 
Of Value Was Exacted 

The Government did not receive any of Starr’s common stock in AIG. Rather, 

AIG issued new preferred stock directly to the Government. Because AIG’s existing 

shareholders retained all of their shares in AIG, Starr’s case is premised solely on the 

allegation that the Government diluted the economic value of those shares.13 

As an initial matter, AIG’s conveyance of an equity interest does not signal an 

economic loss to the existing shareholders. Companies routinely issue new stock to 

raise funds. Although a stock issuance reduces the ownership percentage of existing 

shareholders, it also increases the overall value of the company by the amount that the 

company receives in the transaction. Economic dilution occurs only if new stock is 

                                                 
13 Starr is thus mistaken in stating that the rescue required shareholders to 

“surrender 79.9% of their equity.” Br. 2, 8. On the contrary, Starr’s shares in AIG, 
and the voting rights attendant to those shares, remained at all times in Starr’s 
“ ‘pocket.’ ” Eastport, 372 F.2d at 1008. 
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issued for less than fair consideration. See A108197:12-8203:9 (Saunders); A400198-

99; cf. supra pp. 33-34. 

The trial court correctly recognized that the Government’s rescue of AIG—

including its inclusion of the equity term—did not cause Starr to lose anything of 

value that it would otherwise have had. After reviewing the record, the court reached 

“[t]he inescapable conclusion” that, absent the Government’s rescue loan, “AIG 

would have filed for bankruptcy.” A000159. In that event, the court found, “the value 

of [AIG’s] common stock would have been zero,” id.—a fact that Starr made no 

effort to dispute at trial. See also A000103 (without rescue, shareholders would have 

owned “100 percent of nothing”). Similarly, the 79.9% equity interest would also have 

been worthless absent a successful rescue of AIG. The equity issued by AIG to the 

Government had value only to the extent the Government’s own financing succeeded 

in saving AIG from bankruptcy. 

Any relief for a taking or illegal exaction must be “measured by the property 

owner’s loss,” not by any gain to the government. Brown v. Legal Found. of Wash., 538 

U.S. 216, 235-36 (2003). Starr thus had to “prove that it suffered some economic 

harm from the Government’s taking or illegal exaction,” which required the court to 

“consider the value of [Starr’s] property but for the challenged government actions.” 

A000158 (citing Brown, 538 U.S. at 240-41); see also A&D Auto Sales, Inc. v. United 

States, 748 F.3d 1142, 1157 (Fed. Cir. 2014) (inquiring into value that plaintiff’s 

“property would have but for the [challenged] government action”). Just as the 
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plaintiffs in Brown lost nothing because they would not have received any interest 

absent the government IOLTA program, see 538 U.S. at 239-41, so too here Starr lost 

nothing it would otherwise have had but for the Government’s rescue.  

Far from diluting the shareholders’ economic interest in AIG, the 

Government’s rescue loan “significantly enhanced the value of the AIG shareholders’ 

stock.” A000159. The trading price of AIG stock rose immediately upon news of the 

Government’s rescue, A108213:23-8215:12 (Saunders); A400204; A400188 (linking to 

video showing real-time price increase of AIG stock),14 and the existing shareholders’ 

20% interest in AIG after the rescue was worth considerably more than their 100% 

interest in AIG before the rescue. A107557:19-7560:22 (Mordecai); A400195; 

A108203:10-8209:12, A108212:25-8213:8 (Saunders); A400200-03; A104770:20-25 

(Kothari). Any value that AIG’s stock ultimately had was attributable to the 

Government’s loan, and, as the trial court explained, “[t]o award damages” to Starr 

“would be to force the Government to pay on a propped-up stock price that it helped 

create with an $85 billion loan.” A000102. “[V]alue which the government itself 

created” is value that “in fairness [it] should not be required to pay.” United States v. 

Cors, 337 U.S. 325, 334 (1949); see also id. at 333 (holding in takings case that the 

                                                 
14 NY Fed Meeting on Fate of AIG (CNBC broadcast Sept. 16, 2008), available 

at http://video.cnbc.com/gallery/?video=857908766. The video will also be included 
with the United States’ corresponding brief. 
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government cannot be required to pay “the enhanced price which its demand alone 

has created”). 

Thus, the Government’s rescue loan not only saved Starr’s investment from 

being entirely wiped out in AIG’s imminent bankruptcy—which in itself demonstrates 

that Starr suffered no economic loss from the Government’s actions—but also 

increased the value of Starr’s stock relative to its prior trading price. By any 

conceivable measure, the Government’s actions enhanced, and in no way impaired, 

the value of Starr’s property.  

B. No Principle Of Illegal-Exaction Or Takings Law Provides 
Starr A Basis For Recovery 

Starr urges that the trial court should not have assigned any significance to the 

fact that Starr’s shares would have been worthless absent the Government rescue, and 

argues that it is entitled to recover billions of dollars to compensate for the equity 

interest that the Government received. No principle of illegal-exaction or takings 

doctrine permits recovery in the circumstances of this case. 

1.  Starr mistakenly contends (Br. 44-48) that the trial court’s but-for analysis 

applies only to regulatory takings and faults the court for relying on A&D Auto. Starr 

fails to note that the trial court relied on Brown, as well as A&D Auto, in concluding 

that Starr had to “prove that it suffered some economic harm from the Government’s 

taking or illegal exaction” and that it was necessary to “consider the value of [Starr’s] 

property but for the challenged government actions.” A000158 (citing Brown, 538 U.S. 
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at 240-41). In a brief footnote, Starr seeks to distinguish Brown on the basis that “the 

property interest at issue [in that case] was held not to have any market value.” Br. 46 

n.12. But that is equally true here—AIG stock would have had no value but for the 

Government’s rescue. Starr also observes that in Brown the government “did not itself 

acquire any property.” Id. But the fact that a legal-services organization designated by 

the government, rather than the government itself, received the interest from the 

IOLTA accounts had no bearing on the Court’s analysis. 

Further, that A&D Auto is a regulatory-takings case does not render its 

reasoning inapplicable. Whether a plaintiff’s claim for relief is described as one for 

“just compensation” for a regulatory or physical taking, or as one for the value of 

property illegally exacted, the fundamental principle expressed in both Brown and 

A&D Auto applies: a plaintiff is entitled to relief only if something was taken from it. 

Here, as previously noted, and contrary to Starr’s suggestions, the Government did 

not acquire “outright ownership” of Starr’s shares or require shareholders to 

“surrender … their equity.” Br. 2, 46. Nor was the economic value of Starr’s shares 

diluted; on the contrary, the Government’s actions greatly enhanced the value of 

Starr’s property. In these circumstances, Starr has no entitlement to recover. 

Starr’s argument that the but-for analysis applies only to regulatory takings 

finds no support in Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 

535 U.S. 302 (2002). Although the evaluation of regulatory-takings claims is “more 

complex” and involves some unique factors, id. at 322 n.17, the but-for analysis is not 

Case: 15-5103      Document: 58     Page: 78     Filed: 12/07/2015



66 

one of them, see Brown, 538 U.S. at 239-41. It is the need to engage in “ ‘essentially ad 

hoc, factual inquiries,’ ” Tahoe-Sierra, 535 U.S. at 322, and to consider “ ‘ a complex of 

factors including … the extent to which the regulation interferes with reasonable 

investment-backed expectations, and the character of the government action,’ ” id. at 

315 n.10—not the question of economic loss—that “makes it inappropriate to treat 

cases involving physical takings as controlling precedents for the evaluation of a claim 

that there has been a ‘regulatory taking,’ and vice versa,” id. at 323 (footnote omitted).  

Horne v. Department of Agriculture, 135 S. Ct. 2419 (2015), likewise provides no 

basis for rejecting the trial court’s analysis. Horne involved a regulatory price-

stabilization program that required a “physical surrender of,” and “transfer of title” to, 

“[a]ctual raisins [to be] transferred from the growers to the Government.” Id. at 2428, 

2429. When the Government fined plaintiffs for refusing to surrender their raisins, 

plaintiffs raised a takings defense. The Supreme Court held that the regulatory 

program imposed “a clear physical taking,” and rejected the “notion that general 

regulatory activity such as enforcement of quality standards [could] constitute just 

compensation” for the “specific physical taking[s]” required by the scheme. Id. at 

2428, 2432. But the Court ultimately did not need to determine how “just 

compensation” should be calculated, because it held that plaintiffs should “simply be 

relieved of … the fine.” Id. at 2433. Here, Starr retained its shares throughout, so no 

“physical taking” of Starr’s property occurred. And Starr has no entitlement to “value 

which the government itself created” by rescuing AIG from bankruptcy, Cors, 337 
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U.S. at 334—a rescue that in no way resembles the “general regulatory activity” at 

issue in Horne. 

2.  Starr is similarly mistaken in challenging the trial court’s finding that the 

only alternative to a rescue loan that included the equity term was an AIG bankruptcy. 

Starr notes the trial court’s statement that “government officials were not prepared to 

let AIG file for bankruptcy.” Br. 48-49 (quoting A000112). The court correctly found 

that the Government believed it was necessary at least to offer financial assistance to 

AIG in an attempt to prevent an AIG bankruptcy. But that does not mean—and the 

trial court made no finding—that the Government would have rescued AIG at all 

costs. Indeed, nothing in the record remotely suggests that FRBNY would have lent 

to AIG without the equity term. As discussed, see pp. 16-17, the equity term derived 

from the proposal that had been developed earlier by private bankers, and FRBNY 

and the Board of Governors were determined not to lend to AIG on terms more 

favorable than those deemed too risky by the private sector. Even Starr acknowledges 

that “Geithner made clear that the terms were being presented on a ‘take-it-or-leave-

it’ basis.” Br. 12 (citing A000114-15). 

The statements cited by Starr (Br. 49) are consistent with the finding that 

FRBNY and the Government believed it necessary to make an offer of assistance to 

AIG. None of the statements, however, suggests that if AIG’s board had refused the 

proposed loan terms, FRBNY would have altered the terms to prevent an AIG 
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bankruptcy.15 And as discussed, see pp. 59-60, even assuming that a deal without an 

equity term would have gone forward, it would have necessarily contained 

economically similar terms to compensate taxpayers for the enormous risks of the 

loan.  

3.  Starr mistakenly urges that the trial court improperly offset “the benefit of 

the 13(3) loan against the value of what the Government had illegally exacted,” and 

that “[t]he court below should have focused on the value of the property that the 

Government obtained as a result of the one action the court below found to be 

unlawful.” Br. 29, 40. On this basis, Starr contends (Br. 41-42) that the 79.9% equity 

interest received by the Government should be valued at $24.5 to $35.4 billion, 

depending on which stock price is used.  

Starr refuses to acknowledge that those amounts reflect value created by the 

Government’s rescue of AIG, not value lost by AIG’s existing shareholders. The trial 

court correctly found that the equity in AIG had value only because of the 

Government’s loan. Had the Government not intervened, all AIG equity “would have 
                                                 

15 In a footnote, Starr contends that “the trial court’s finding that AIG would 
be ‘worthless’ in a bankruptcy is against the substantial weight of the evidence.” Br. 49 
n.13. Starr made no effort to dispute the point at trial, however, and the only evidence 
Starr now points to is an e-mail from Adam Ashcraft, an economist in FRBNY’s 
research department (A102550:2-4 (McConnell)), that lacks any analysis, A300001, 
and an out-of-context statement by Scott Polakoff, then the acting director of the 
Office of Thrift Supervision, A300592. Starr did not call either person to testify at 
trial, and this evidence is not sufficient to overcome the overwhelming evidence 
presented by the Government or to conclude that the trial court’s finding was clearly 
erroneous. 
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been worthless.” A000103. The court’s decision simply recognizes the common-sense 

principle that, without proof that the property allegedly taken would have had some 

value absent the government’s actions, there can be no basis for concluding that the 

government “took” or “exacted” anything from the plaintiff. And as discussed, Starr’s 

claim for damages assumes a counterfactual world in which the equity term is 

removed from the rescue loan but all the other terms remain unchanged, so that all 

the value created by the loan would have flowed to the existing shareholders. That 

assumption is mistaken. See supra pp. 59-60. 

Starr contends that “[e]very other decision finding that the Government 

exacted property without legal authority has ordered the Government to return the 

property (or its value) exacted.” Br. 33. But in all of those cases something of value 

was actually taken from the claimant. In no case cited by Starr was the Government 

ordered to pay for value that the Government itself had created and the claimant 

would not otherwise have had. The monetary payments illegally exacted in cases such 

as Alyeska and Suwannee, for example, had a fixed dollar value wholly independent of 

any government action.16 By contrast, the 79.9% equity interest in AIG acquired by 

                                                 
16 See Alyeska, 624 F.2d 1005 (suit to recover unauthorized fee for obtaining 

pipeline right-of-way); Suwannee S.S. Co. v. United States, 279 F.2d 874 (Ct. Cl. 1960) 
(suit to recover unauthorized fee for permission to sell ship to foreign purchaser); see 
also Finn v. United States, 428 F.2d 828 (Ct. Cl. 1970) (suit to recover money improperly 
withheld); Chris Berg, Inc. v. United States, 426 F.2d 314 (Ct. Cl. 1970) (suit to reform 
contract to correct mistake in contractor’s bid, where applicable rules permitted 
correction because contractor would still be lowest bidder).  
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the Government had any value only because the Government itself stepped in to 

rescue AIG.  

Starr likewise can draw no support from Land v. Dollar, 330 U.S. 731 (1947). In 

Land the shareholders delivered their own stock to the Government, id. at 733, 

whereas here AIG issued new stock to the Government. Moreover, in Land the Court 

was presented only with a jurisdictional question, and did not opine on the merits or 

address the relief the plaintiffs would have been entitled to if, like Starr, they had sued 

the Government for the value of the stock allegedly exacted, rather than to compel 

the return of their shares. Id. at 734-39. 

4.  Relying on Horne, 135 S. Ct. at 2433, Starr wrongly suggests that the 

Government’s own valuation of the equity stake is dispositive and that the “the 

‘Government cannot now disavow’” its auditor’s “contemporaneous valuation” of the 

equity stake. Br. 51. The Government’s valuation was the implied value of 79.9% of 

the company’s equity based on AIG’s opening stock price on September 17, after the 

market learned of the Government’s loan. As discussed, see pp. 62-64, that is value 

that was created entirely by the Government’s own rescue, and to which Starr has no 

entitlement. Moreover, unlike the Government’s valuation in Horne, which was used 

to fine plaintiffs, the Government’s valuation here was for the purpose of its own 

accounting, and was never translated into any loss or penalty imposed on Starr. Cf. 

Brown, 538 U.S. at 235-36 (relief must be “measured by the property owner’s loss 

rather than the government’s gain.”). 
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5.  Starr contends in the alternative (Br. 42-43) that the shareholder class is 

entitled to the proceeds from the Government’s ultimate sale of its equity stake in 

2011 through 2012 (outside the applicable class period). But as the trial court 

observed, Starr’s claim below was “not based upon any disgorgement of illegally 

obtained revenue.” A000102. In any event, in Gmo. Niehaus & Co. v. United States, 373 

F.2d 944, 961 (Ct. Cl. 1967), on which Starr relies, the market value of the property at 

the time of its seizure was not known. Here, by contrast, the evidence is clear that 

AIG’s common stock would have had no value absent the Government’s loan. 

Because nothing of value was exacted from Starr and the other shareholders, there is 

no basis for awarding them the proceeds from the Government’s sale of the equity 

stake. Moreover, in Gmo. Niehaus, the applicable statute expressly provided for the 

recovery of the net proceeds from any sale of property that was unlawfully seized and 

subsequently sold. Id. at 961-62. There is no statutory basis for such a recovery here.  

IV. The Trial Court Properly Dismissed Starr’s “Unconstitutional 
Conditions” Claim 

Starr disputes the trial court’s dismissal of its “unconstitutional conditions” 

claim, urging that the equity term “lacked the requisite nexus and rough 

proportionality” to the Government’s rescue loan. Br. 55. The rough-proportionality 

test has been applied only in the context of land-use exactions, and even were it 

appropriate to transplant the doctrine to other contexts, it would certainly not apply 
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to the credit agreement at issue here. In any event, the terms of the rescue would 

easily survive rough-proportionality review.  

A. The Nollan/Dolan Test Applies Only To Land-Use Claims 

Ordinarily, a claim that the Government has taken property without just 

compensation is evaluated as either a “physical taking” or a “regulatory taking.” 

Casitas Mun. Water Dist. v. United States, 543 F.3d 1276, 1288 (Fed. Cir. 2008). In the 

context of land-use regulation, the Supreme Court has established an additional 

principle: a land-use authority “may not condition the approval of a land-use permit 

on the owner’s relinquishment of a portion of his property unless there is a ‘nexus’ 

and ‘rough proportionality’ between the government’s demand and the effects of the 

proposed land use.” Koontz v. St. Johns River Water Mgmt. Dist., 133 S. Ct. 2586, 2591 

(2013); see also Dolan v. City of Tigard, 512 U.S. 374 (1994); Nollan v. California Coastal 

Comm’n, 483 U.S. 825 (1987). This “ ‘special application’” of the Fifth Amendment 

reflects an understanding that although “land-use permit applicants are especially 

vulnerable” to coercion by land-use regulators, “many proposed land uses threaten to 

impose costs on the public that dedications of property can offset.” Koontz, 133 S. Ct. 

at 2594-95. These countervailing considerations yield the rule that the government 

may demand the relinquishment of property—without compensation—as a condition 

for granting a land-use permit so long as the demand is “related both in nature and 

extent to the impact of the proposed development.” Dolan, 512 U.S. at 391.  
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The Supreme Court has never suggested that the rough-proportionality test is 

one of general application. On the contrary, the doctrine was specially devised to 

“protect[] the Fifth Amendment right to just compensation for property the 

government takes when owners apply for land-use permits.” Koontz, 133 S. Ct. at 2594 

(emphasis added); see also id. at 2609-10 (Kagan, J., dissenting) (“Nollan and Dolan 

apply only when the government makes a ‘demand[]’ that a landowner turn over 

property in exchange for a permit.”); Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 538, 

547 (2005) (rough-proportionality test applies in “special context of land-use 

exactions”); City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687, 702 

(1999) (“[W]e have not extended the rough-proportionality test of Dolan beyond the 

special context of exactions—land-use decisions conditioning approval of 

development on the dedication of property to public use.”).  

Starr is wrong to assert that Koontz “h[eld]” that all alleged “ ‘monetary 

exactions’ ” (Br. 52) are subject to rough-proportionality review. What Koontz held was 

that “land-use permitting officials” cannot circumvent the rough-proportionality test 

by conditioning the grant of a permit upon the payment of money “ ‘in lieu of’ ” a 

dedication of real property. 133 S. Ct. at 2599. The Court specifically distinguished 

“government-imposed financial obligations that ‘d[o] not operate upon or alter an 

identified property interest’ ” from monetary conditions that are “link[ed]” to “a 

specific parcel of real property” and “burden[] [the] ownership of a specific parcel of 

land,” and subjected only the latter to rough-proportionality review. Id. at 2599-2600. 
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Starr’s reliance on Horne reflects a similar misunderstanding. Horne held that 

when property has been directly seized by the government, the government must pay 

compensation regardless of the type of property taken; it did not abrogate the Court’s 

traditional distinctions among the categories of takings claims, see 135 S. Ct. at 2427-

28 (distinguishing physical and regulatory takings), much less hold that law developed 

within the “special context of land-use exactions” could be applied indiscriminately. 

Starr’s “unconstitutional conditions” theory is particularly anomalous to the 

extent that Starr purports to assert it as an independent claim. Where the rough-

proportionality test applies, it takes the place of otherwise-applicable Fifth 

Amendment doctrines.17 See, e.g., Lingle, 544 U.S. at 538 (explaining that “[o]utside” of 

narrow exceptions such as “the special context of land-use exactions,” regulatory-

takings claims “are governed by the standards set forth in Penn Central”); Rose Acre 

Farms, Inc. v. United States, 559 F.3d 1260, 1266-67 (Fed. Cir. 2009) (similar). Here, 

Starr alleges that the Government’s acquisition of an equity interest in AIG 

constitutes a taking under traditional Fifth Amendment principles. If Starr cannot 

establish that claim, the rough-proportionality doctrine does not afford it a second 

bite at the apple.  

                                                 
17 Starr’s assertion that “[t]he principles of an unconstitutional conditions claim 

are similar to the principles of an illegal exaction claim,” Br. 52, misstates the law. The 
question under rough-proportionality analysis is whether the government’s conditions 
would amount to a taking without just compensation, not whether they are ultra vires.  
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B. The Government’s Rescue Of AIG Did Not Involve 
The Exercise Of Regulatory Authority  

Even if the rough-proportionality doctrine could properly be extended beyond 

the land-use context, it would not apply here. The holdings in Nollan, Dolan, and 

Koontz were founded upon concerns about coercion when the government, in its 

regulatory capacity, demands property as a condition of granting governmental 

permission to undertake an activity. In such instances, a party has no real choice but 

to comply with the government’s demands, because no other entity can lawfully 

provide the necessary authorization. In that scenario, the rough-proportionality test 

properly ensures that any conditions imposed on the grant of a permit are in fact a 

legitimate exercise of the government’s regulatory authority and not “ ‘an out-and-out 

plan of extortion.’ ” Nollan, 483 U.S. at 837. 

Those circumstances are plainly not present here, as the trial court correctly 

recognized. AIG was not contemplating a private transaction in which the 

Government interposed itself as regulator; AIG instead accepted an offer to contract 

with the Government. “[I]n placing certain conditions on AIG’s receipt of the $85 

billion loan, the Government was not exercising preexisting regulatory authority, or 

anything akin to a state or locality’s police powers,” and “if AIG had refused the 

conditions of the loan agreement, AIG would not have been subject to any ongoing 

restrictions; AIG simply would not have obtained the loan.” A000042. Thus, “the 
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Government was not in a position to exploit any existing regulatory power to induce 

the loan transaction.” Id.  

Nollan, Dolan, and Koontz do not remotely suggest that the government’s 

commercial dealings are subject to rough-proportionality review under the Takings 

Clause, and such a holding would be in obvious tension with settled contract-law 

principles. Cf. Atlas Corp. v. United States, 895 F.2d 745, 750 (Fed. Cir. 1990) (“In the 

absence of mistake, fraud, accident, or illegality, a court cannot change the terms of a 

contract.”); Bailey v. United States, 54 Fed. Cl. 459, 499 (2002) (Courts “do[] not 

evaluate the adequacy of consideration, only the existence of consideration.”), aff’d, 94 

F. App’x 828 (Fed. Cir. 2004). When the government acts as a commercial lender, it is 

free to bargain like other lenders. See Wilkie v. Robbins, 551 U.S. 537, 557-58 (2007) 

(recognizing that the government, as landowner, is entitled to bargain like other 

landowners). Just as private-sector lenders could bargain for an equity interest as 

consideration for a loan to AIG, so too could the Government.  

C. The Equity Term Was Not Disproportionate 

Even if the rough-proportionality test were thought to apply, it would readily 

be satisfied. The equity term of the Government’s loan bears both a “nexus” and 

“rough proportionality” to the “social costs” of the “proposed development”—here, 

the Government’s $85 billion rescue of AIG. Koontz, 133 S. Ct. at 2595. The 

substantial risks presented by the loan, the need to avoid creating perverse incentives 
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for other potential borrowers, and the fact that the private consortium would have 

required the same equity term all underscore the appropriateness of the Government’s 

decision to require equity as consideration. See supra pp. 15-19. 

Starr makes no meaningful attempt in its brief to demonstrate that the equity 

term lacked the requisite nexus or proportionality. It instead simply quotes the trial 

court as having “found” that the “Government’s unduly harsh treatment of AIG in 

comparison to other institutions seemingly was misguided and had no legitimate 

purpose, even considering concerns about ‘moral hazard.’ ” Br. 55 (quoting A000100). 

But the trial court was not analyzing the equity term under Dolan, and had no occasion 

to do so because it had previously dismissed Starr’s unconstitutional-conditions claim. 

In any event, as we have explained, AIG had no entitlement to any taxpayer-funded 

rescue, much less to a rescue on terms that would afford AIG’s shareholders all of the 

upside potential but none of the downside risk.  

V. The Trial Court Correctly Held That Starr’s Reverse-Stock-Split Claim 
Is Meritless 

The trial court correctly denied Starr’s claim that the reverse stock split 

approved by AIG stockholders in June 2009 effected a Government taking or 

exaction of Starr’s property. Starr’s barely developed argument offers no basis for 

overturning the trial court’s factual findings. 

1.  The court found that the record did not support Starr’s allegation that “the 

Government [had] proposed the reverse stock split” in order to “allow the 
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Government’s preferred stock to be exchanged for common stock.” A000102, 

A000131.18 The court explained that “[e]very witness at trial testified unequivocally 

that Starr and AIG’s other shareholders voted for the twenty-to-one reverse stock 

split to avoid a delisting on the NYSE.” A000131. 

The record amply supports the trial court’s factual findings. It was AIG—not 

the Government, FRBNY, or the Trust—that formulated the reverse-stock-split 

proposal. See, e.g., A107021:5-7022:1 (Herzog); A101035:7-1036:11 (Baxter); 

A102928:7-11 (Dahlgren). Although the Trust was AIG’s majority shareholder as of 

June 2009, the Trust did not manage AIG’s business. It is therefore unsurprising that 

FRBNY and Trust officials “could [not] explain why the reverse stock split applied to 

only issued shares.” Br. 59.19 The absence of governmental involvement dooms Starr’s 

claim. Navajo Nation v. United States, 631 F.3d 1268, 1274 (Fed. Cir. 2011) (“What a 

plaintiff ‘may challenge under the Fifth Amendment is what the government has 

done, not what [third parties] have done.’ ”); Starr, 906 F. Supp. 2d at 225-29 (rejecting 

Starr’s argument that FRBNY controlled AIG during the reverse stock split).  

                                                 
18 Starr’s assumption (Br. 57-58) that the Government needed common stock 

to liquidate its position is incorrect. See, e.g., A108228:13-8232:20 (Saunders) 
(identifying other options for “monetiz[ing]” Trust’s preferred shares, including direct 
listing on NYSE); A400206-08; A105808:2-5815:18 (Brandow).  

19 Starr’s assertion that “AIG’s own proxy advisors” preferred a different 
reverse-stock-split structure, Br. 59, is also incorrect. The entity in question, Glass 
Lewis & Co., advised shareholders, not AIG. A300662-98; A108517:21-8518:1 
(Daines). 
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2.  Starr acknowledges that “[t]here is no dispute that [the] reverse stock split 

avoided delisting.” Br. 58. Nonetheless, Starr persists in accusing the Government of 

orchestrating the reverse stock split “to deprive existing common shareholders of 

their right to block further dilution” (even though shareholders had no legal blocking 

right),20 hypothesizing that there was otherwise “no rationale” for the split to apply 

“solely to issued” shares. Br. 27. The record contains “no evidence” to support this 

allegation, A000102, as the lack of relevant citations in Starr’s brief reveals. Nor was 

AIG’s choice in structuring the reverse stock split unusual; many other companies 

have also applied reverse stock splits solely to issued shares. See A108481:20-8482:7, 

A108486:17-8494:23 (Daines); A400209, A400210-14. And when corporations make 

that choice, contrary to Starr’s assumption (Br. 60), nothing in Delaware law 

guarantees existing shareholders any special compensation. Cf. Reis v. Hazelett Strip-

Casting Corp., 28 A.3d 442 (Del. Ch. 2011) (awarding relief because reverse stock split 

cashed out minority shareholder’s stock at unfair price, not because it increased the 

number of unissued shares).  

Starr’s other contentions are similarly insubstantial. Starr speculates that AIG 

or the Government intentionally “delay[ed] the vote” on the reverse stock split “so 

competing proposals could not be submitted.” Br. 59. But the record demonstrates 
                                                 

20 Starr claims that the purported “blocking rights” of AIG’s common 
shareholders were worth nearly $5 billion, Br. 61—an amount greater than the value 
of their stock itself at that time. A104778:22-4780:2 (Kothari) (admitting same). That 
result is “not possible.” A108227:14-8228:12 (Saunders); A400205. 
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that any delay occurred for other reasons. See, e.g., A300616 (AIG “agreed to delay the 

proxy” to allow “the director search [to] play out”); A304785. Starr also asserts that 

“AIG could have avoided delisting by implementing a lower ratio for the split,” Br. 

27, but offers no basis for second-guessing AIG’s business judgment as to the 

appropriate ratio. Cf. A103280:11-3281:15 (Liddy). Starr does not advance its 

argument by urging that AIG, in resolving related litigation in Delaware court, had 

“promise[d] to hold a shareholder vote” on whether to authorize additional shares of 

common stock. Br. 58. The relevant stipulation in no way mandated that AIG put 

forward such a proposal, nor prevented AIG from proposing a reverse stock split. 

A201641-44.21 

  

                                                 
21 Starr inaccurately represents that the Government “actively participated” in 

this suit. Br. 58. The Government was neither a party to the litigation nor involved in 
AIG’s defense. A106123:7-6126:11 (Huebner). 
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CONCLUSION 

For the foregoing reasons, this Court should reverse the trial court’s judgment 

that “the Credit Agreement Shareholder Class shall prevail on liability,” A000169, but 

should affirm in all other respects. 
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Federal Reserve Act 

12 U.S.C. 341 (2008)—General enumeration of powers 

Upon the filing of the organization certificate with the Comptroller of the 
Currency a Federal reserve bank shall become a body corporate and as such, and in 
the name designated in such organization certificate, shall have power— 

. . .  

Seventh.  To exercise by its board of directors, or duly authorized officers or 
agents, all powers specifically granted by the provisions of this chapter and such 
incidental powers as shall be necessary to carry on the business of banking within the 
limitations prescribed by this chapter. 

. . . . 

 

 

12 U.S.C. 343 (2008)—Discount of obligations arising out of actual  
commercial transactions 

. . . 

In unusual and exigent circumstances, the Board of Governors of the Federal 
Reserve System, by the affirmative vote of not less than five members, may authorize 
any Federal reserve bank, during such periods as the said board may determine, at 
rates established in accordance with the provisions of section 357 of this title, to 
discount for any individual, partnership, or corporation, notes, drafts, and bills of 
exchange when such notes, drafts, and bills of exchange are indorsed or otherwise 
secured to the satisfaction of the Federal reserve bank: Provided, That before 
discounting any such note, draft, or bill of exchange for an individual or a partnership 
or corporation the Federal reserve bank shall obtain evidence that such individual, 
partnership, or corporation is unable to secure adequate credit accommodations from 
other banking institutions. All such discounts for individuals, partnerships, or 
corporations shall be subject to such limitations, restrictions, and regulations as the 
Board of Governors of the Federal Reserve System may prescribe. 
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12 U.S.C. 357 (2008)—Establishment of rates of discount 

Every Federal reserve bank shall have power to establish from time to time, 
subject to review and determination of the Board of Governors of the Federal 
Reserve System, rates of discount to be charged by the Federal reserve bank for each 
class of paper, which shall be fixed with a view of accommodating commerce and 
business, but each such bank shall establish such rates every fourteen days, or oftener 
if deemed necessary by the Board. 

 

 

National Bank Act 

12 U.S.C. 24 (2008)—Corporate powers of associations 

Upon duly making and filing articles of association and an organization certificate 
a national banking association shall become, as from the date of the execution of its 
organization certificate, a body corporate, and as such, and in the name designated in 
the organization certificate, it shall have power— 

. . .  

Seventh. To exercise by its board of directors or duly authorized officers or agents, 
subject to law, all such incidental powers as shall be necessary to carry on the business 
of banking; by discounting and negotiating promissory notes, drafts, bills of exchange, 
and other evidences of debt; by receiving deposits; by buying and selling exchange, 
coin, and bullion; by loaning money on personal security; and by obtaining, issuing, 
and circulating notes according to the provisions of title 62 of the Revised Statutes. 
The business of dealing in securities and stock by the association shall be limited to 
purchasing and selling such securities and stock without recourse, solely upon the 
order, and for the account of, customers, and in no case for its own account, and the 
association shall not underwrite any issue of securities or stock; Provided, That the 
association may purchase for its own account investment securities under such 
limitations and restrictions as the Comptroller of the Currency may by regulation 
prescribe. In no event shall the total amount of the investment securities of any one 
obligor or maker, held by the association for its own account, exceed at any time 10 
per centum of its capital stock actually paid in and unimpaired and 10 per centum of 
its unimpaired surplus fund, except that this limitation shall not require any 
association to dispose of any securities lawfully held by it on August 23, 1935. . . .  
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In the United States Court of Federal Claims 

 

No. 11-779C 

 

(Filed: September 27, 2013) 

 
************************************** *  

 

Motion to Certify Court Order for 

Interlocutory Review; 28 U.S.C. § 

1292(d)(2); Timeliness of Motion; 

Factors to be Considered; Whether a 

Novel and Controlling Issue is 

Presented; Whether a Fuller Record 

After Trial Would Aid Appellate 

Review; Whether an Immediate 

Appellate Review Would Materially 

Advance the Termination of the 

Litigation. 

STARR INTERNATIONAL COMPANY, 

INC., on its behalf and on behalf of a class of 

others similarly situated, 

* 

* 

* 

* 
 * 
                                        Plaintiff, * 
 * 
 v. * 
 * 
THE UNITED STATES, * 
 * 
                                        Defendant. * 
 * 
************************************** * 

 

David Boies, with whom were Robert J. Dwyer, Alanna C. Rutherford, Julia C. 

Hamilton, Hamish P. M. Hume, and Samuel C. Kaplan, Boies, Schiller & Flexner LLP, 

Armonk, New York, and John L. Gardiner, Skadden, Arps, Slate, Meagher & Flom LLP, 

New York, New York, for Plaintiff. 
 

Brian A. Mizoguchi, Assistant Director, with whom were Joyce R. Branda, Deputy 

Assistant Attorney General, Jeanne E. Davidson, Director, Scott D. Austin, Assistant 

Director,  Timothy P. McIlmail, Senior Trial Counsel, Amanda L. Tantum, and Benjamin 

J. Zeitlin, Trial Attorneys, Commercial Litigation Branch, Civil Division, U.S. 

Department of Justice, Washington, D.C., for Defendant. 

 

ORDER ON DEFENDANT’S MOTION TO CERTIFY THE 

COURT’S JUNE 26, 2013 ORDER FOR INTERLOCUTORY REVIEW 

 

WHEELER, Judge. 

 

 On August 16, 2013, Defendant filed a motion pursuant to 28 U.S.C. § 1292(d)(2) 

asking the Court to certify its June 26, 2013 Order for interlocutory review by the U.S. 

Court of Appeals for the Federal Circuit.  Plaintiff’s complaint, as amended, alleges Fifth 

Amendment taking and illegal exaction claims relating to the Government’s bailout of 
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American International Group, Inc. (“AIG”) beginning in September 2008.  Plaintiff Starr 

International Company, Inc. (“Starr”) and its class members were shareholders of AIG 

during relevant time periods in 2008 and 2009.  Defendant requests the Court to certify 

the issue of whether Starr and its class members may assert direct shareholder claims 

against the United States under Delaware law and the United States Constitution, or 

whether the claims are exclusively derivative in nature.  Def.’s Mot. 1.  Defendant 

contends that this issue is a controlling question of law about which there is a substantial 

ground for difference of opinion, and that an immediate appeal from this Court’s June 26, 

2013 Order may materially advance the termination of the litigation.  Id. at 3 (citing 28 

U.S.C. § 1292(d)(2)).  On August 30, 2013, Starr filed an opposition to Defendant’s 

motion, and on September 6, 2013, Defendant filed a reply.  The Court found the parties’ 

briefs thorough and informative, and did not request oral argument in this matter. 

 

 Courts have long held that “[i]nterlocutory appeals [under 28 U.S.C. § 1292] are 

reserved for exceptional or rare cases and should be authorized only with great care as to 

avoid unnecessary and piecemeal litigation.”  Jaynes v. United States, 69 Fed. Cl. 450, 

460 (2006) (internal citations omitted); see also, Petro-Hunt, LLC v. United States, 91 

Fed. Cl. 447, 451 (2010); Klamath Irr. Dist. v. United States, 69 Fed. Cl. 160, 161 (2005).  

Emphasizing how infrequently interlocutory review should occur, the U.S. Supreme 

Court has observed that “[r]outine resort [to interlocutory appeals] would hardly comport 

with Congress’ design to reserve interlocutory review for ‘exceptional’ cases while 

generally retaining for the federal courts a firm final judgment rule.”  Caterpillar Inc. v. 

Lewis, 519 U.S. 61, 74 (1996) (internal citations omitted).  The decision whether to grant 

interlocutory review lies within “the sound discretion of the trial judge.”  Petro-Hunt, 91 

Fed. Cl. at 452 (citing Arthur Young & Co. v. U.S. Dist. Ct., 549 F.2d 686, 697 (9th Cir. 

1977)).  Once an order is certified for interlocutory appeal, “the Federal Circuit may, in 

its discretion, permit an appeal to be taken from such order.”  28 U.S.C. § 1292(d)(2). 

 

A. Timeliness of Defendant’s Motion 

 

 In this case, the Court first must address whether Defendant’s August 16, 2013 

request for certification is timely.  The Court ruled on the issue of whether Starr and its 

class members could assert direct shareholder claims more than 14 months ago, on July 2, 

2012.  On that date, in a comprehensive 49-page opinion, the Court granted in part and 

denied in part Defendant’s motion to dismiss.  Starr Int’l Co. v. United States, 106 Fed. 

Cl. 50 (2012).  The Court provided a detailed analysis of whether Starr has standing to 

bring a direct shareholder claim, discussing at length the applicable Delaware law.
1
  Id. at 

61-65.  Later, on September 17, 2012, the Court denied Defendant’s motion for 

reconsideration, noting that “[t]he Government has not asserted any ‘intervening change 

                                                           
1
  The leading Delaware cases on direct versus derivative shareholder claims are:  Gatz v. Ponsoldt, 925 

A.2d 1265 (Del. 2007); Gentile v. Rosette, 906 A.2d 91 (Del. 2006); Tooley v. Donaldson, 845 A.2d 

1031 (Del. 2004); and In re Tri-Star Pictures, 634 A.2d 319 (Del. 1993).  The Court addressed each of 

these cases in its July 2, 2012 opinion. 
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of legal authority,’ nor has it demonstrated that the Court’s decision would work a 

‘manifest injustice.’”  Starr Int’l Co. v. United States, 107 Fed. Cl. 374, 376 (2012) 

(citing Intergraph Corp. v. Intel Corp., 253 F.3d 695, 698 (Fed. Cir. 2001)).  Defendant 

thus has had the Court’s unequivocal rulings on Plaintiff’s standing to bring direct 

shareholder claims for many months.  Reasonable diligence would have demanded that 

Defendant file a motion to certify for interlocutory appeal, if that was its choice, long 

before now. 

 Earlier this year, in January 2013, AIG’s Board of Directors determined after 

careful analysis that AIG did not wish to pursue the shareholder derivative claims in this 

case.  A controversy arose as to whether AIG should be dismissed as a nominal defendant 

under Delaware’s business judgment rule, in deference to its Board’s reasoned decision.  

On March 22, 2013, the Court issued a briefing schedule for AIG’s and Defendant’s 

motions to dismiss Starr’s shareholder derivative claims.  Dkt. No. 107.  In response to 

Defendant’s stated intention also to challenge again the direct shareholder claims, the 

Court stated: 

 

Although the Government may, for procedural reasons of 

preserving issues for appeal, assert that these amended direct 

claims should be dismissed, the Court will not entertain any 

arguments that have been previously rejected.  The Court 

expects the issue of Starr’s derivative claims to predominate 

in any motion to dismiss. 

 

Id. at 2.  Defendant nevertheless raised the same direct shareholder arguments for a third 

time, and the Court addressed them in its June 26, 2013 order.  The Court rejected 

Defendant’s position that any of the arguments were “new material facts” or that the 

Court should reconsider the two prior decisions denying the motions to dismiss the direct 

claims.  Starr Int’l Co. v. United States, 111 Fed. Cl. 459, 480-82 (2013). 

 

 In circumstances where the Court has issued three rulings denying Defendant’s 

motions to dismiss the direct shareholder claims, and only the June 26, 2013 order could 

serve as a basis to seek timely interlocutory review, the question becomes whether 

anything of significance has changed since the first or second orders issued in 2012.  See 

FTC v. Minneapolis-Honeywell Regulator Co., 344 U.S. 206, 211-12 (1952) (“[T]he 

mere fact that a judgment previously entered has been reentered or revised in an 

immaterial way does not toll the time within which review must be sought.  Only when 

the lower court changes matters of substance or resolves a genuine ambiguity, in a 

judgment previously rendered should the period within which an appeal must be taken or 

a petition for certiorari filed begin to run anew.”); Erb v. Alliance Capital Mgmt. L.P., 

423 F.3d 647, 650-51 (7th Cir. 2005) (“Unless the circumstances have changed 

significantly since the entry of the original order, we will deem the notice of an appeal 

from that order, even though it may designate a later order as the order being appealed.”). 
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 In this case, one new development from the June 26, 2013 order is that AIG no 

longer is a party, and the shareholder derivative claims have been dismissed.  From 

Defendant’s standpoint, the entire focus of the case now is the direct shareholder claims, 

and in some sense, those claims arguably are more “controlling” under 28 U.S.C. § 

1292(d)(2) than they were previously.  Nonetheless, the resurrection of Defendant’s 

request for certification rests upon the assertion in 2013 of essentially the same 

arguments previously made in 2012, something the Court requested Defendant not to do 

in the March 22, 2013 scheduling order.  The Court will not permit Defendant to 

resurrect an interlocutory appellate review of the July 2, 2012 order in this way, and 

therefore finds the August 16, 2013 motion for certification untimely. 

 

B. Merits of Defendant’s Motion 

 

 Even in the absence of a timeliness problem, Defendant’s motion would not 

satisfy the criteria for interlocutory appeal under 28 U.S.C. § 1292(d)(2).  As this Court 

explained in its July 2, 2012 decision on Defendant’s motion to dismiss, the Supreme 

Court of Delaware has established a test for whether a shareholder claim is derivative or 

direct.  Starr Int’l, 106 Fed. Cl. at 62.  According to the Delaware Court, the 

determination turns “solely on the following questions: (1) who suffered the alleged harm 

(the corporation or the suing stockholders, individually); and (2) who would receive the 

benefit of any recovery or other remedy (the corporation or the stockholders, 

individually)?”  Tooley v. Donaldson, 845 A.2d 1031, 1033 (Del. 2004) (emphasis in 

original).  In other words, “a court should look to the nature of the wrong and to whom 

the relief should go.”  Id. at 1039.   

 

 Starr has brought a “corporate overpayment” shareholder claim by asserting that 

the Government forced AIG to issue to the Government over 562 million shares of AIG 

common stock for insufficient consideration.  Starr Int’l, 106 Fed. Cl. at 62.  Depending 

upon the circumstances, such a claim under Delaware law can be derivative and direct 

where an action harms both the shareholders and the corporation.  Gatz v. Ponsoldt, 925 

A.2d 1265, 1278 (Del. 2007); Gentile v. Rosette, 906 A.2d 91, 100 (Del. 2006).  Public 

shareholders have a direct claim for the expropriation of their economic value and voting 

power where: “(1) a stockholder having majority or effective control causes the 

corporation to issue ‘excessive’ shares of its stock in exchange for assets of the 

controlling stockholder that have a lesser value; and (2) the exchange causes an increase 

in the percentage of the outstanding shares owned by the controlling stockholder, and a 

corresponding decrease in the share percentage owned by the public (minority) 

shareholders.”  Rosette, 906 A.2d at 100. 

 

 The application of this test under Delaware law requires a factual inquiry, and 

does not present purely a question of law.  The issue is not whether a direct shareholder 

claim can ever be brought under Delaware law, but whether under the facts of this case, 
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the Government caused the shareholders to suffer the alleged harm, and whether any 

damages awarded should go to the shareholders instead of the corporation.  This question 

cannot be answered in a vacuum, but rather requires a full evidentiary record to 

determine whether the Government used its control of AIG to expropriate the economic 

and voting interests of the then-existing common stock shareholders.  The question when 

properly understood actually is not a novel or unique issue for which interlocutory appeal 

would be appropriate. 

 

Adhering to the U.S. Supreme Court’s holding that interlocutory review should be 

reserved for “exceptional cases,” Caterpillar Inc., 519 U.S. at 74, it is useful to contrast 

this case with Nebraska Public Power District v. United States, 74 Fed. Cl. 762 (2006), 

where Judge Francis Allegra certified a truly novel issue for interlocutory review by the 

Federal Circuit.  In Nebraska Power, a spent nuclear fuel case, Judge Allegra found that a 

writ of mandamus issued by the U.S. Court of Appeals for the District of Columbia in 

Northern States Power Co. v. Dept. of Energy, 128 F.3d 754 (D.C. Cir. 1997) was void 

for want of jurisdiction, and he ordered the Government to brief its arguments regarding 

the “unavoidable delays” clause of the standard Department of Energy contract.  

Nebraska Power, 74 Fed. Cl. at 762-63.  The plaintiff in Nebraska Power, seeing an 

unusual jurisdictional issue involving another court, asked Judge Allegra to certify the 

question for interlocutory review, and the Government did not oppose the plaintiff’s 

request.  Id. at 763.  The Federal Circuit accepted interlocutory review and on January 12, 

2010, issued its decision reversing and remanding Judge Allegra’s decision.  Nebraska 

Public Power District v. United States, 590 F.3d 1357 (Fed. Cir. 2010). 

 

Nebraska Power presented an issue much more suitable for interlocutory appeal 

than in this case, and the parties there agreed that review by the Federal Circuit should be 

requested.  Here, conversely, the parties do not agree, with Starr advocating that the 

Court defer appellate review in the usual manner until a final judgment is entered.  The 

Government argues that certifying the issue will conserve the limited resources of the 

judiciary and the parties by giving the Federal Circuit the opportunity to rule on a 

controlling question of law prior to trial.  However, this argument ignores an important 

countervailing consideration.  Starr carries the burden of proof in this case, and a delay 

will make it more difficult for them to pursue their claims as time goes on and memories 

fade.  

 

At this stage in the litigation, it is doubtful that the Federal Circuit could perform 

an effective review of a Delaware causation rule without a factual record.  The Court sees 

no likelihood that an interlocutory review would materially advance the termination of 

the litigation as prescribed in 28 U.S.C. § 1292(d)(2).  

 

The Court also agrees with Plaintiff that, in Fifth Amendment taking claims, “the 

appellate court should address this case only with the benefit of a complete factual 

record.”  Pl.’s Opp. 13.  In taking claims generally, the Supreme Court has observed that 
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the outcome depends largely upon the particular circumstance of the case, and “this 

Court, quite simply, has been unable to develop any ‘set formula’ for determining when 

‘justice and fairness’ require that economic injuries caused by public action be 

compensated by the government, rather than remain disproportionately concentrated on a 

few persons.”  Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 123-24 

(1978) (citations omitted); see also, Loretto v. Teleprompter Manhattan CATV Corp., 

458 U.S. 419, 426 (1982) (courts “must engage in ‘essentially ad hoc, factual inquiries’” 

to determine whether a unique takings case has arisen) (citations omitted). 

 

 Finally, the test for Starr’s illegal exaction claim “is identical to the Takings test.” 

Casa de Cambio Comdiv S.A. de C.V. v. United States, 291 F.3d 1356, 1364 (Fed. Cir. 

2002).  Whether an illegal exaction has occurred is not a purely legal question, but would 

require this Court to apply a causation standard to the evidence presented at trial.  An 

immediate appeal of the illegal exaction claim to the Federal Circuit without the 

underlying factual record would not serve any useful purpose, and would not materially 

advance the termination of the litigation under 28 U.S.C. § 1292(d)(2). 

 

C. Conclusion 

 

Based on the foregoing, the Court concludes that Defendant’s motion to certify the 

June 26, 2013 order for interlocutory review is untimely, and that the grounds for the 

motion do not satisfy the criteria in 28 U.S.C. § 1292(d)(2).  Accordingly, Defendant’s 

motion is DENIED. 

 

IT IS SO ORDERED. 

 

      s/ Thomas C. Wheeler 

      THOMAS C. WHEELER 

      Judge  
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