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Thomas H. Dupree, Jr.  
Thomas H. Dupree, Jr. is a partner in the Washington, D.C. 

office of the law firm Gibson, Dunn & Crutcher.  He is a 

member of the firm’s litigation department and its Appellate 

and Constitutional Law practice group. Mr. Dupree served in 

the Civil Division at the U.S. Department of Justice from 2007 

to 2009, ultimately becoming the Principal Deputy Assistant 

Attorney General.  He also previously clerked for the 

Honorable Jerry E. Smith of the United States Court of 

Appeals for the Fifth Circuit.  Mr. Dupree was Counsel of 

Record for Daimler AG in the U.S. Supreme Court in Daimler 

AG v. Bauman. 



James M. Beck  

James M. Beck is Of Counsel to the law firm Reed Smith LLP 

in its Philadelphia office.  Mr. Beck handles complex personal 

injury and product liability litigation. He is a member of the 

Product Liability Advisory Council (PLAC) and has sat on 

PLAC’s case selection committee since 1997.  He is founder 

of, and a regular contributor to, the award-winning Drug and 

Device Law blog.  Mr. Beck is the co-author of the June 2014 

WLF Legal Backgrounder, “The Other Shoe Drops on General 

Jurisdiction: Making the Most of Supreme Court’s Bauman & 

Goodyear Rulings.” 



• Companies only subject to jurisdiction in states of incorporation 

or principal places of business 

• Perkins v. Benguet exceptions not ordinarily relevant 

• Potentially massive impact on litigation tourism in mass tort 

hellholes 

• Joinder of multiple defendants more difficult, except in plaintiff’s 

domicile 

• Limits nationwide class actions asserting state law 

• Litigation tourism to defendant’s principal place of business will 

increase; rest decline 

 

Litigation Implications of Bauman 
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• 50-state general jurisdiction based solely on “continuous and 

substantial” forum activity “too grasping” 

• “At home” requirement is irrespective of total amount of 

business activity 

• Not many war refugee companies to provide “exceptional” 

cases 

• Not a close case – an 8-1 decision 

• Difficult to assert in pending cases due to waiver 

 

What Happened? 
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• In ordinary (non-mass tort) litigation Bauman has largely 

supplanted prior test 

• “[I]ncredibly difficult to establish general jurisdiction” elsewhere.  

Monkton Insurance, 768 F.3d 429, 432 (5th Cir. 2014) 

• No distinction drawn between foreign defendants and non-

resident U.S. defendants 

• No “stream of commerce” for general jurisdiction 

• Online marketing and other internet activities insufficient 

• No waiver where “at home” standard was not available under 

prior controlling precedent.  Gucci, 768 F.3d 122 (2d Cir. 2014) 

 

General Jurisdiction After Bauman – Generally 
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• The problem – Non-resident plaintiffs suing non-resident defendants 
in plaintiff-friendly venues 

• Bauman eliminates unlimited plaintiff forum-shopping 

• Non-resident plaintiffs cannot obtain general jurisdiction over non-
resident defendants 

• Multi-defendant asbestos cases sue scores of non-resident defendants 

• If brought by non-resident plaintiffs, these claims cannot be pursued 

• Corporate defendants doing business nationally no longer can be 
sued anywhere by anyone  

• Hellholes will still exist, but will be different and smaller 

• Plaintiffs have options of incorporation/principal place of business 
(general) or their domicile (specific) 

 

Potential Impact on Judicial Hellholes 
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• California:  Appellate court sought to engraft a “continuous and 
substantial” activity test onto “specific” jurisdiction – CA Supreme 
Court has taken case 

• New York:  Split on pre-Bauman cases of doubtful current 
constitutionality allowing general jurisdiction by consent simply by 
registering to do business 

• Illinois:  Chicago courts have applied Bauman; no pendent 
jurisdiction through “common facts” 

• Oklahoma:  Pottawatomie County dismissed 700 plaintiffs under 
Bauman 

• Missouri:  asbestos claims dismissed under Bauman; registering to 
do business not enough; possible CA-style specific jurisdiction in 
medical device case  

• Asbestos MDL:  rejected consent as basis under VI law 

 

Results in Hellholes 
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• Consent to jurisdiction based on:  (1) registration to do 

business; (2) having an agent for service of process; (3) forum 

selection clauses 

• Probably the best basis plaintiffs have to try to maintain current 

hellholes 

• Is considerable pre-Bauman law both ways 

• Theory is as “grasping” as the general jurisdiction theory that 

violated due process under Bauman 

• Did Bauman invalidate prior adverse precedent about consent 

to general jurisdiction? 

• Most post-Bauman decisions have rejected broad consent 

theories 

 

General Personal Jurisdiction by Consent 
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• 99-plaintiff CAFA-evading complaints can no longer be filed 

anywhere 

• Same limits – defendant’s principal place of business or state 

of incorporation 

• No longer any need to rely on difficult legal principles 

• Fraudulent misjoinder – not recognized in many circuits 

• Fraudulent joinder – very low standard for allowing a claim 

• Bauman provides an alternative basis for removal 

• Plaintiff’s residence of no relevance if unable to sue any 

defendant 

 

Fraudulent Misjoinder Less Likely to Defeat CAFA 
Removal 
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• On removal courts decide personal jurisdiction first:  Ruhrgas, 

526 U.S. 574 

• Eliminates non-resident plaintiffs suing only non-resident 

defendants, which is most plaintiffs 

• Almost always eliminates the few non-diverse, non-resident 

plaintiffs 

• The remaining, now diverse action remains in federal court 

• Succeeded twice in the Northern District of Texas:  Locke, 2014 

WL 5819824; Evans, 2014 WL 7342404 

 

How Bauman Can Work in CAFA Cases 
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• Judicial reluctance to interfere with misjoinder due in large part 

to narrow construction of diversity jurisdiction 

• Future misjoined complaints will include at least resident 

plaintiff asserting specific jurisdiction 

• Narrow construction inapplicable to constitutional limits on 

personal jurisdiction 

• Key issue:  Can misjoined non-resident plaintiffs piggyback on 

resident plaintiffs who can assert specific jurisdiction? 

 

How CAFA Might Evolve 
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• Nationwide class actions are limited by Bauman 

• Rule 23 cannot expand substantive legal rights; cannot create 
personal jurisdiction 

• Limits nationwide class actions to places where defendants can be 
subject to general jurisdiction 

• Otherwise non-resident nationwide class members are bringing 
claims in a forum without personal jurisdiction 

• Requires all defendants to be subject to general jurisdiction 

• Under Bauman, nationwide and world-wide class actions have been 
dismissed in the absence of general jurisdiction 

• Exception is now-vacated California appellate case expanding 
specific jurisdiction to non-residents 

 

Bauman and Class Actions 
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• Much political litigation depends upon haling non-resident 

defendants into hostile venues 

• In climate change litigation, the defendants were invariably 

non-resident power companies 

• No longer likely to obtain personal jurisdiction after Bauman 

• Recently in D.C., courts have cited Bauman to hold that the 

Palestinian Authority cannot be sued over overseas terrorist 

acts.  Safra, 2015 WL 567340; Livnat, 2015 WL 558710; contra 

Sokolow, 2014 WL 6811395 (terrorism is “exceptional case”) 

• Geographically limited defendants, such as regulated 

monopolies, rarely have minimum contacts with remote states 

 

Bauman Restricts Politically-Motivated Litigation 
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• Market share liability 

• Public nuisance based on industry marketing 

• Bauman restricts industry-wide theories requiring joinder of 

“substantial” segment of industry 

• Bauman’s personal jurisdiction limitations preclude joinder non-

resident industry members 

• May still be specific jurisdiction, but can it lie in the absence of 

plaintiff/defendant contact? 

• “Nationwide” market theories allow suit against defendants not 

doing business in state 

 

Bauman May Restrict Industry-Wide Liability Theories 
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