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CLASS ACTIONS AFTER COMCAST 

• In Comcast, the Supreme Court held that the district court 

should have considered viability of the plaintiffs’ damages 

theory at the class-certification stage 

− Proposed damages testimony did not match plaintiffs’ theory of liability 

− Plaintiffs’ damages expert had assumed four distinct antitrust injuries when 

district court had certified only one of those theories for class treatment  

• Reiterated the “rigorous analysis” requirement and made 

clear that it also “govern[s] Rule 23(b)” 

• Defendants interpreted this to mean that plaintiffs must have 

a uniform theory of damages to satisfy Rule 23 
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CLASS ACTIONS AFTER COMCAST 

• Since Comcast, however, courts have reached different conclusions on 

whether damages must always be considered in the predominance analysis 

• Some courts are “distinguishing Comcast, and finding a common formula at 

the class certification stage” 

− Jacob v. Duane Reade, Inc., 293 F.R.D. 578, 581 (S.D.N.Y. 2013) 

• Other courts are “applying Comcast and rejecting class certification on the 

ground that no common formula exists for the determination of damages” 

− Id. 

• The final group of courts are “embracing a middle approach whereby they 

employ Rule 23(c)(4) [which governs issues classes] and maintain class 

certification as to liability only, leaving damages for a separate, individualized 

determination” 

− Id. 
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CLASS ACTIONS AFTER COMCAST 

• The Eleventh Circuit issued a favorable decision rejecting class 

certification where proposed class would have required individualized 

damages calculations 

− Bussey v. Macon County Greyhound Park, 562 F. App’x 782 (11th Cir. 2014) 

» District court certified a class of “[a]ll persons who . . . lost money or value playing 

electronic ‘bingo’” at a gambling park 

» Eleventh Circuit reversed “in light of the Supreme Court’s decision in Comcast”  

» Class treatment was inappropriate because plaintiffs failed to identify a method for 

“quantifying their losses” in a manner that avoids individual calculations 

» Plaintiffs could not identify a method for “quantifying their losses at the game level, as 

opposed to the session level, even though recovery of game-level losses is what they 

. . . requested in th[e] case”   
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UNINTENDED CONSEQUENCE OF COMCAST:  ISSUES 

CLASSES 

• The Sixth and Seventh Circuits have circumvented 

Comcast by endorsing issues classes 

− Glazer v. Whirlpool Corp., 722 F.3d 838 (6th Cir. 2013) 

− Butler v. Sears, Roebuck and Co., 727 F.3d 796 (7th Cir. 2013) 

− IKO Roofing Shingle Products Liability Litigation, 757 F.3d 599 (7th 

Cir. 2014) 

• Supreme Court declined to revisit the Butler and Glazer 

decisions by denying cert petitions in both cases 
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UNINTENDED CONSEQUENCE OF COMCAST:  ISSUES 

CLASSES 

• Glazer v. Whirlpool Corp., 722 F.3d 838 (6th Cir. 2013) 

− Supreme Court vacated certification, remanded and directed circuit 

court to reconsider in light of Comcast 

− Sixth Circuit declined to alter its prior conclusion that the class was 

properly certified 

− Court reasoned that case was different because “[h]ere the district 

court certified only a liability class and reserved all issues 

concerning damages for individual determination; in Comcast Corp. 

the court certified a class to determine both liability and damages” 

− But the case did involve individual issues with respect to injury 

− In fact, most class members were not injured at all 
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UNINTENDED CONSEQUENCE OF COMCAST:  ISSUES 

CLASSES 

• Butler v. Sears, Roebuck and Co., 727 F.3d 796 (7th Cir. 

2013) 

− Supreme Court remanded to determine whether Comcast “cut the 

ground out from under” the certification decision 

− The Seventh Circuit did not alter its prior holding  

− The court found that there was a single, central and common issue 

of liability and other noncommon issues such as damages could be 

resolved individually through the use of issues classes 
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UNINTENDED CONSEQUENCE OF COMCAST:  ISSUES 

CLASSES 

• IKO Roofing Shingle Products Liability Litigation, 757 F.3d 

599 (7th Cir. 2014) 

− Case involving roof shingle standards 

− Seventh Circuit vacated and remanded the lower court’s decision 

declining to certify the class under Comcast  

− Decision reached in part because the district judge improperly 

found that inevitable differences in consumers’ experiences with the 

shingle tiles prevented class certification   

− Court noted that if Comcast meant what defendants argued it did, 

“then class actions about consumer products are impossible” 
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ARE ISSUES CLASSES CONSISTENT WITH RULE 23(B)(3)? 

• FRCP 23(c)(4) provides that “[w]hen appropriate, an action may be brought 

or maintained as a class action with respect to particular issues” 

 

• Plaintiffs’ attorneys have argued that this rule permits courts to identify 

particular questions that are common to a proposed class – such as 

whether a product has a design defect – and order classwide resolution 

only on those inquiries 

 

• But in the context of Rule 23(b)(3), this could allow courts to authorize class 

actions even where the plaintiffs’ claims also involve highly individualized 

questions that cannot be answered in a classwide setting based on 

common evidence 
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ARE ISSUES CLASSES CONSISTENT WITH COMCAST? 

• In Glazer and Butler, the Sixth and Seventh Circuits ruled 

that a class action limited to determining liability on a 

classwide basis, with separate hearings to determine the 

damages of individual class members, is permitted by Rule 

23(c)(4) 

• It is hard to reconcile this with Comcast 

− These rulings create the risk that the certified class will be broader than 

the actual number of injured individuals – the type of over-inclusiveness 

Comcast rejected 

− If issue classes could solve the problem, the Supreme Court would have 

said so 
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HOW MUCH OF A THREAT ARE ISSUES CLASSES TO 

DEFENDANTS? 

 

• To the surprise of many, Whirlpool rejected settlement in 

Glazer, tried its case before a jury, and won in the liability 

phase of the class action 

 

• The significance of Glazer for issues classes will play out in 

the next year 

− Whirlpool took a litigation risk that many other companies cannot afford to 

take 

− It remains to be seen whether Whirlpool’s victory will curb plaintiffs’ 

counsel’s interest in issues classes 

» Very risky endeavor for plaintiffs’ counsel where defendants refuse to settle 
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GROWING FOCUS ON ASCERTAINABILITY 

• Ascertainability: requirement that class membership must be easily 

determined using objective criteria 

− Not explicit in Rule 23 
 

• Although not a statutory prerequisite, courts have widely recognized 

it as an implicit requirement for class certification 

 

• Ascertainability has emerged as an effective way to defeat 

certification in consumer cases where plaintiffs don’t have receipts 

and there are no central records 
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GROWING FOCUS ON ASCERTAINABILITY  

• In Carrera, the Third Circuit held that a class is not ascertainable 

where class membership cannot be determined from sales records 

or receipts 

− “A defendant has a . . . due process right to challenge the proof used to 

demonstrate class membership” 

» Carrera v. Bayer Corp., 727 F.3d 300 (3d Cir. 2014), pet. for reh’g en banc 

denied, No. 12-2621, slip op. (3d Cir. May 2, 2014) 

 

• Dissent from denial of rehearing en banc: Carrera threatens to 

end low-value consumer class actions 
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GROWING FOCUS ON ASCERTAINABILITY  

• Some courts have relied on Carrera in rejecting class action proposals 

where there are no records of class membership 

− See, e.g., Karhu v. Vital Pharm., Inc., 2014 WL 815253, at *3 (S.D. Fla. Mar. 

3, 2014) (denying certification where no records existed of who purchased 

dietary supplement) 

• But others have expressly declined to follow Carrera 

− McCrary v. Elations Co. LLC, 2014 WL 1779243, at *8 (C.D. Cal. Jan. 13, 

2014)  

» Carrera “eviscerat[ed] low purchase price consumer class actions in the Third 

Circuit.” 

» “In this Circuit, it is enough that the class definition describes a set of common 

chracteristics sufficient to allow a prospective plaintiff to identify himself or herself as 

having a right to recover based on the description”  
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CHALLENGING THE PRESUMPTION OF RELIANCE 

• In Halliburton Co. v. Erica P. John Fund, 134 S. Ct. 2398 (2014), 

the Supreme Court upheld the fraud-on-the-market presumption 

of reliance first enunciated in Basic Inc. v. Levinson, 485 U.S. 224 

(1988)  

 

• But the Court gave defendants a new tool for challenging class 

certification by rebutting that presumption 

 

• Although Halliburton was a securities case, the ruling could have 

implications for other presumption-of-reliance cases 
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CHALLENGING THE PRESUMPTION OF RELIANCE  

• Courts have applied a similar presumption of reliance in consumer-fraud 

cases where the alleged misrepresentations were uniform across a class 

− See, e.g., McCrary v. Elations Co., 2014 WL 1779243, at *14 (C.D. Cal. Jan. 13, 2014)  

• “[T]o maintain the consistency of the presumption with the class 

certification requirements of Federal Rule of Civil Procedure 23, 

defendants must be afforded an opportunity before class certification to 

defeat the presumption”  

− Halliburton, 134 S. Ct. at 2417 

• If such an opportunity is mandated in the securities context, a similar 

rationale arguably applies in consumer-fraud cases 
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INCREASED SCRUTINY OF CLASS SETTLEMENTS 

• Unlike other types of settlements, class action settlements must be 

approved by the court under Rule 23(e) as fair, reasonable, and 

adequate 

 

• Settlements are increasingly paying attorneys’ fees to class counsel 

that are significantly out of proportion to the compensation actually 

claimed by real members of the class 

 

• Although courts have traditionally gone along with such settlements, 

recent decisions have bucked that trend 
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INCREASED SCRUTINY OF CLASS SETTLEMENTS  

• Eubank v. Pella Corp., 753 F.3d 718 (7th Cir. 2014) 

− Settlement involving allegedly defective windows that caused leaking 

−  According to the Seventh Circuit, the settlement, which consisted of a fee of $11 

million, was “inequitable – even scandalous”  

− “[T]he settlement did not specify an amount of money to be received by the class 

members as distinct from class counsel.  Rather, it specified a procedure by which 

class members could claim damages” – a procedure that was “stacked against the 

class” 

− Out of the 225,000 notices that had been sent to class members, less than 1300 

claims had been filed before the district court approved the settlement 

− Those claims sought less than $1.5 million, “a long way from the $90 million that the 

district judge thought the class members likely to receive were the suit to be litigated” 
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INCREASED SCRUTINY OF CLASS SETTLEMENTS  

• Some courts are deferring determination of attorneys’ 

fees until the claims process has run its course 

− See, e.g., In re Baby Prods. Antitrust Litig., 708 F.3d 163 (3d Cir. 

2013) (determining “actual [class] benefit” “may require [district 

court] ‘to delay a final assessment of the fee award . . . until the 

distribution process is complete’”) (citation omitted) 

• Such an approach ensures that the compensation class 

counsel receives bears some relation to the benefit 

actually obtained by the injured class members 
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INCREASED SCRUTINY OF CLASS SETTLEMENTS  

• Some courts are deferring determination of attorneys’ fees until the 

claims process has run its course . . . but other courts have resisted 

that approach 

− See, e.g., In re Certainteed Fiber Cement Siding Litig., MDL 2270, 2014 

WL 1096030, at *24 (E.D. Pa. Mar. 20, 2014) (rejecting objectors’ 

contention that the court should “defer some portion of the fee award until 

actual payouts to the class are known” where agreement provided that 

claims administrator would continue to accept claims from class members 

until the settlement fund was exhausted)  

• Bottom line:  courts are applying greater scrutiny to proposed class 

settlements, but are still in flux on how best to address 

disproportionate fees 
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INCREASED SCRUTINY OF CLASS SETTLEMENTS  

• Scrutiny likely to increase because of new interest in certifying issues 

classes 

• Issues classes are inherently overbroad, as illustrated by Glazer and 

Butler 

• Overbroad nature of issues classes has implications for participation 

levels in settlements 

• Uninjured class members will decline to participate in settlements 

• Low claims participation rates are a red flag for courts assessing the 

fairness of a proposed class settlement 
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CY PRES AWARDS 

• Cy pres – distribution of unclaimed funds to charitable organizations, 

rather than reverting to the defendant or increasing the pro rata share 

to the remaining claimants 

• These awards count toward recovery and therefore inflate attorneys’ 

fees, even though plaintiffs are not receiving any direct benefit 

• The practice is on the rise 

− In 2009, there were 22 reported district-court decisions approving cy pres settlements 

− In 2014, there were 58 reported district-court decisions approving cy pres settlements 

• District courts are rubberstamping cy pres proposals, but federal 

appeals courts have recently become more skeptical 
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CY PRES AWARDS  

• Pearson v. NBTY, Inc., 2014 U.S. App. LEXIS 21874 (7th Cir. Nov. 19, 2014) 

− $2 million class fund to compensate aggrieved class members; any residual amount would be donated to Orthopedic 

Research and Education Foundation 

− District court reduced the fee award to $1.9 million, which was still more than twice the amount of monetary benefit 

actually received by the class members 

− Seventh Circuit reversed: the settlement “disserves the class” by conferring only “meager” benefit to the class, while 

awarding class counsel close to $2 million 

− The “$1.13 million cy pres award to the orthopedic foundation did not benefit the class, except insofar as armed with 

this additional money the foundation may contribute to the discovery of new treatments for joint problems—a 

hopelessly speculative proposition” 

» “A cy pres award is supposed to be limited to money that can’t feasibly be awarded to the” class members – 

“which ha[d] not been demonstrated”  

• Other appellate courts have similarly criticized these type of awards 

− See, e.g., In re Baby Prods., 708 F.3d 163 (invalidating settlement where class only received $3 million, leaving $18.5 

million to be paid to charities) 
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CY PRES AWARDS  

• Supreme Court declined to weigh in on cy pres back in 2013 in a 

case involving Facebook 

− No direct monetary benefit to the class members 

− $6.5 million went to a newly established charity dedicated to online privacy 

• Although Supreme Court denied certiorari, Chief Justice Roberts wrote 

separately to note the “disconcerting” features of the cy pres settlement and that 

in “a suitable case,” the Court may need to “clarify the limits on the use of” cy 

pres practice 

− 134 S. Ct. 8 (2013) 

• Justice Roberts cited a prominent law review article by Professor Martin Redish 

and other scholars that is highly critical of cy pres 

• Cy pres is a prime area of class action law to be tackled by the Supreme Court 
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DEVELOPMENTS IN CAFA REMOVALS 

• Supreme Court Rejects Presumption Against 

Removal 

• In Dart Cherokee Basin Operating Co. v. Owens, 2014 U.S. 

Dist. LEXIS 8435 (Dec. 15, 2014), the Supreme Court rejected 

a presumption against removal in CAFA cases and held that 

evidence is not required to support removal 

− The removal statute only requires a “short and plain statement of the 

grounds for removal . . . By design,” this language “tracks the general 

pleading requirement stated in Rule 8(a) of the Federal Rules of Civil 

Procedure” 

• The Court’s ruling will likely spur more removals of class 

actions to federal court 
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DEVELOPMENTS IN CAFA REMOVALS  

• Ninth Circuit Expands Removal Of Mass Actions 

• Mass actions: cases in which the claims of 100 or more 

persons are proposed to be tried jointly on the ground 

that the plaintiffs’ claims involve common questions of 

law or fact 

− 28 U.S.C. 1332(d)(11)(B)(i) 

• Plaintiffs’ lawyers have tried to evade CAFA jurisdiction 

by artificially dividing plaintiffs into several cases even 

where they have consolidated the cases for pretrial 

purposes 
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DEVELOPMENTS IN CAFA REMOVALS  

• Corber v. Xanodyne Pharm., Inc., 771 F.3d 1218 (9th Cir. 2014) 

− Pair of cases in which a divided panel approved the remand of 40 just-under-100-

plaintiff cases as to which plaintiffs had invoked a California procedural rule that 

authorizes coordination of complex civil actions “for all purposes” 

− In an en banc ruling, the Ninth Circuit held that a proposal for a joint trial may be made 

implicitly as well as explicitly; requiring plaintiffs to use the magic words “joint trial” 

“would ignore the real substance” of plaintiffs’ proposals 

− Plaintiffs sought coordination “for all purposes,” which the court found “must include the 

purposes of trial” 

• Decision aligns Ninth Circuit with Seventh and Eighth Circuits, but 

puts it at odds with Tenth and Eleventh Circuits 

• Clear circuit split makes this area of CAFA law another candidate for 

Supreme Court intervention 
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ADVISORY COMMITTEE PRIORITIES 

• The Advisory Committee has formed a subcommittee to 

consider possible changes to Rule 23 

• The Advisory Committee has also specifically expressed 

interest in several areas, and we may eventually see rule 

changes in these areas: 

− Issues classes 

− Ascertainability 

− Settlement certification requirements 

− Cy pres 
 

 


