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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION at FRANKFORT

Merck Sharp & Dohme Corp., )
)

Plaintiff, ) CASE NO. 11 CV 00051 (DCR)
v. )

) Electronicallyfiled
Jack Conway, in his official capacity as )
Attorney General of the Commonwealth )
of Kentucky )

)
Defendant. )

DEFENDANT’S MEMORANDUM IN SUPPORT OF RENEWED
MOTION TO DISMISS

Comes the Commonwealth of Kentucky, ex rel. Jack Conway, Attorney General, by and

through counsel, tenders this Memorandum in Support of its Renewed Motion to Dismiss

Plaintiff Merck Sharp & Dohme Corp.’s (hereinafter, “Merck”) Complaint.

INTRODUCTION

This Court recently issued orders on two pending motions: Merck’s Motion for a

Preliminary Injunction, which the Court denied, and the Attorney General’s Motion to Dismiss,

which the Court also denied. Since the motions were submitted to the Court for consideration in

the fall of 2011, however, new procedural developments have created grounds for this Renewed

Motion to Dismiss now tendered by the Attorney General to this Court.

This court should abstain from adjudicating this case under the long-established

principles of Younger v. Harris and its progeny. Younger abstention is a judicially created bar to

federal court interference with ongoing state judicial proceedings. On March 20, 2012, the

original legal matter to which this litigation relates—the Commonwealth’s September 2009 case
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against Merck in Franklin Circuit Court—returned to that state court’s jurisdiction. Because a

concurrent state proceeding is now pending in which the Attorney General is advancing the

interests of the sovereign Commonwealth, a viable forum exists for Merck to assert any

constitutional defenses against the plaintiff; and abstention is therefore proper.

BACKGROUND

On September 28, 2009, Attorney General Jack Conway filed a lawsuit against Merck in

Franklin Circuit Court alleging multiple violations of the Kentucky Consumer Protection Act

(“KCPA”) in the marketing and distribution of Merck’s branded pharmaceutical product Vioxx.

That lawsuit, Commonwealth of Kentucky ex rel Conway v. Merck & Co. (“Merck 1”), was

subsequently removed to federal court and transferred to the United States District Court for the

Eastern District of Louisiana as part of In re Vioxx Products Liability Litigation, MDL No. 1657

(E.D. La).

Prior to removal, Assistant Attorneys General from the Office of the Attorney General

litigated the case for almost one year, until September 2010, when, after meticulously following

statutory authority, the Commonwealth of Kentucky (hereinafter, the “Commonwealth”) sought

outside counsel to pursue the action under the direction of the Attorney General. After an RFP

process, the Attorney General selected the law firm of Garmer & Prather (the “Garmer Firm”) as

outside counsel and the parties executed a contract in September 2010.

With outside counsel engaged, the Commonwealth filed a Motion to Remand on August

8, 2011.1 Merck filed the instant action against the Attorney General on August 16, 2011,

In the Defendant’s Memorandum of Law in Opposition to Merck’s Motion for a Preliminary Injunction, the
Attorney General signaled the intention to advance the additional abstention arguments that would be warranted if
Judge Fallon granted the OAG’s Motion to Remand. See RE #15 at 25, n. 18.
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seeking a declaratory judgment and injunctive relief.2 In the case at bar, Merck seeks an order

enjoining the Attorney General from pursuing his lawsuit against Merck with outside counsel.

See RE #2-1 at 25. On January 3, 2012, the District Court for the Eastern District of Louisiana

remanded the action to the Franklin Circuit Court. In re Vioxx Prods. Liab. Litig., MDL No.

1657, 2012 WL 10552 at *14 (E.D. La. Jan 3,2012). Merck moved for permission to appeal the

decision, but that motion was denied on February 24, 2012. See In re. Vioxx Prods. Liab., No.

12-90002 (5th Cir. 2012). On March 20, 2012, Judge Fallon remanded the Commonwealths

case to the Circuit Court of Franklin County. The case is currently pending in state court before

Judge Shepherd in the Circuit Court of Franklin County, Commonwealth of Kentucky.

ARGUMENT

I. The Youn2er v. Harris Abstention Doctrine Precludes Litigation of Merck’s Claim in
this Court.

The principle of comity, as brought to life by Younger v. Harris and its progeny, prohibits

federal court interference with pending state judicial proceedings absent extraordinary

circumstances. 401 U.S. 37, 91 S.Ct. 746 (1971); see also Middlesex County Ethics Committee v.

Garden State Bar Ass’n, 457 U.S. 423, 102 S.Ct. 2515 (1982). Under the Younger abstention

doctrine, a federal court may not grant injunctive or declaratory relief that would interfere with

pending state judicial proceedings. See O’Neill v. Cough/an, 511 F.3d 638, 643 (6th Cir. 2008);

Sun Ref & Mktg. Co. v. Brennan, 921 F.2d 635, 639-40 (6th Cir. 1990); see also JP. v. DeSanti,

2 The timing of this lawsuit is further evidence of Merck’s jurisdictional gamesmanship: forcing the Commonwealth
to litigate issues in two federal forums that could easily be combined within the same forum, whether that forum was
state or federal. Merck did not file this lawsuit until prospects for remand in Merck I substantially increased due to
the Eastern District of Louisiana’s decision to receive briefing on the issue. Prior to the Eastern District of
Louisiana’s decision to hear the remand issue, Merck proffered nary a peep in that court that the Attorney General’s
retention of outside counsel violated its constitutional rights.
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653 F.2d 1080, 1084 (6th Cir. 1981) (concluding that “even minimal interference with a state

proceeding” requires abstention).

As initially developed, the Younger doctrine limited the power of the federal courts to

interfere with state criminal proceedings. Subsequently, however, the Court applied Younger to

civil cases in state courts by extending the doctrine to civil litigation where the state government

is a party—exactly the situation currently underway in Merck I. See Huffman v. Pursue, Ltd.,

420 U.S. 592, 95 S.Ct. 1200 (1975). When vital state interests are implicated in the ongoing

state judicial proceeding, as they are in Merck I, federal courts should abstain unless exceptional

circumstances exist, e.g., “state law clearly bars the interposition of the constitutional claims.”

See Moore v. Sims, 442 U.S. 415, 426, 99 S.Ct. 2371, 2379 (1979); see Traughber v. Beachane,

760 F.2d 673, 680 at n. I (6th Cir. 2985), citing Blue Cross & Blue Shield v. Baerwaldt, 726 F.2d

296, 299 (6th Cir. 1984) (noting that if a parallel proceeding in state court involves a state as a

party advancing vital sovereign interests, federal courts should abstain from exercising

jurisdiction in all but the most exceptional circumstances).

Succinctly stated, Younger requires federal courts to abstain where (1) state proceedings

are pending; (2) the state proceedings involve an important state interest; and (3) the state

proceedings will afford the plaintiff an adequate opportunity to raise his constitutional claims.

Keim v. Hyatt, 44 F.3d 415, 419 (6th Cir. 1995), quoting Nilsson v. Ruppert, Bronson &

Chicarelli Co., 888 F.2d 452, 454 (6th Cir. 1989). When these elements are satisfied, a court

must abstain absent extraordinary circumstances. Kugler v. Helfant, 421 U.S. 117, 123, 95 S.Ct.

1524 (1975). Because the Commonwealth’s Merck I litigation has now formally returned to

state court, because the Attorney General is advancing important interests of the sovereign,

because the state venue offers Merck an opportunity to present its constitutional claims, and
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because no exceptional circumstances exist weighing against abstention, this honorable Court

should refrain from undermining the Franklin Circuit Court’s authority. Merck can properly

assert its constitutional claims in the state forum, and this Court should abstain and dismiss

Merck’s lawsuit.

a. The Commonwealth’s Original Civil Case Against Merck is Pending in State Court.

Because the Merck I litigation has returned to Franklin Circuit Court, the parties are now

engaged in parallel civil litigation at the state level, rending a Younger abstention analysis both

timely and appropriate. The Supreme Court first considered the application of the Younger

abstention doctrine to civil cases in Huffman v. Pursue, Ltd., supra. 420 U.S. 592. In Huffman,

state officials instituted a civil nuisance proceeding against an adult movie theater for violating

an Ohio obscenity statute. The state prevailed and obtained a judgment closing the theater for a

year. Rather than appealing the judgment within the state court system, the theater management

sought injunctive and declaratory relief in federal court under 42 U.S.C. § 1983, the same

statutory cause of action that Merck asserts in the case at bar. Although a three judge federal

court ruled in favor of the plaintiffs, the Supreme Court reversed, holding that that the district

court should have abstained under the principles of Younger v. Harris.

The Huffman decision, authored by Justice Rehnquist, underscored what it described as

the seriousness of federal judicial interference with state civil functions, and re-emphasized that

when federal courts are confronted with requests for such relief, they should abide by standards

of restraint that go well beyond those of private equity jurisprudence. Huffman, 420 U.S. at 603,

95 S.Ct. at 1208. The Court noted that Younger turned on considerations of comity and

federalism pinned to the fact that state proceedings were pending. Id. at 607, 1209. Likewise,

the propriety of federal court interference with a pending KCPA proceeding, the exact
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substantive posture of Merck I, must be diminished due to similar considerations of comity and

federalism.3

If this Court declines to abstain from adjudicating this matter, and it continues to

entertain the types of relief that Merck has requested of it, i.e., injunctive and declaratory relief

that precludes the sovereign Commonwealth from proceeding with current counsel in the Merck

I litigation, an improper federal court interference with a state court proceeding will result.4 This

outcome would be exactly what Younger v. Harris and its progeny seek to avoid. Consequently,

this Court should abstain.

b. Important Sovereign Interests are Being Advanced in the Merck I Litigation.

The fact that the sovereign Commonwealth is the plaintiff in the related, parallel Merck I

proceedings in Franklin Circuit Court is of additional import to this Court’s abstention analysis.

The importance of the state as a party to the concurrent state proceeding first surfaced as an issue

of prominence in Justice Rehnquist’s Huffman opinion when he noted that when a state is

In Marathon Petroleum Company LLC v. Stumbo, Judge CaIdwell considered the removal and remand of the
underlying state proceeding when conducting the Younger analysis. 528 F.Supp.2d. 639, 646 (E.D. Ky. 2007). In
Marathon, the state action was pending at the time Marathon filed its federal complaint. Shortly after filing its
federal complaint, Marathon removed the original state litigation to federal court. For a brief moment then, the two
cases were both proceeding in federal court. The removed matter was coincidentally assigned to Judge Caldwell,
who subsequently remanded it to state court, where it remained at the time her Marathon decision, supra, issued. In
the case at bar, Merck I was originally filed in Franklin Circuit Court. Merck removed it and transferred it to the
MDL in Louisiana. The Eastern District of Louisiana ultimately ruled that it lacked federal subject matter
jurisdiction and remanded the case back to Franklin Circuit Court on March 20, 2012. The Attorney General must
concede that the Merck I case was not literally pending in state court at the time this action was filed in this Court.
But the Merck I litigation has properly returned to state court after being improvidently removed. Merck should not
gain the benefit of this jurisdictional gamesmanship, otherwise as a procedural matter it—and any other defendant—
would be able to manipulate Younger abstention by improperly removing an original state court action and then
filing a federal court constitutional claim against the plaintiff, in this instance the Attorney General, in that brief
window of time when the state action underwent jurisdictional review in the federal district court. For purposes of
this Renewed Motion to Dismiss under Younger, it is imperative that the Court consider that at this present moment,
the Attorney General is litigating against Merck in a state forum.

The Attorney General anticipates that Merck will make the argument that an inj unction preventing the OAG from
further litigating Merck I with outside counsel under a contingency fee agreement would not interfere with the
ongoing state proceeding because the Attorney General could simply amend the fee agreement with outside counsel.
The Court previously took note of the Attorney General’s resource constraints in its Order denying Merck’s motion
for a preliminary injunction. See RE #31 at 23 (noting that Merck’s argument that the Commonwealth would suffer
little prejudice if the Court granted the preliminary injunction was “unpersuasive”).
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bringing a case that is “more akin to a criminal prosecution than are most civil cases,” a federal

court’s interference in the state’s case is likely to be every bit as great as if it were a criminal

proceeding. Huffman, 420 U.S. at 604, 95 S.Ct. at 1208.

Subsequently, in Trainor v. Hernandez, the Supreme Court clarified that Younger and

Huffman apply in all civil proceedings to which the state is a party. 431 U.S. 434 (1977). In

Trainor, the Illinois Department of Public Aid instituted a civil fraud proceeding in state court to

recover the welfare benefits obtained by Hernandez and his wife; the proceeding resulted in a

writ of attachment against Hernandez. Hernandez attempted to collaterally attack the state action

by bringing federal court action challenging the constitutionality of the attachment statute and

seeking declaratory and injunctive relief. The Supreme Court confirmed that Younger abstention

should apply even though the proceeding was wholly civil, and placed heavy emphasis on the

fact that the State, as a party to the suit, was vindicating important state policies. Id. at 442-443.

The Trainor Court wrote:

[T]he fact remains that the State was a party to the [state court] suit in its role
administering its public-assistance programs. Both the suit and the accompanying
writ of attachment were brought to vindicate important state policies such as
safeguarding the fiscal integrity of those programs. The state authorities had the
option of vindicating these policies through criminal prosecutions.
Although.. .the State’s interest here is ‘perhaps.. .not quite as important as is the
State’s interest in enforcement of its criminal laws.. .or even its interest in the
maintenance of a quasi-criminal proceeding, the principles of Younger and
Huffman are broad enough to apply to interference by a federal court with an
ongoing civil enforcement action as this, brought by the State in its sovereign
capacity.

Id. (citations omitted).

The Trainor Court went on:

For a federal court to proceed with its case rather than to remit appellees to their
remedies in a pending state enforcement suit would confront the State with a
choice of engaging in duplicative litigation, thereby risking a temporary federal
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injunction, or of interrupting its enforcement proceedings pending decision of the
federal court as some unknown time in the future.

Id. at 1919, 445.

Subsequent to Trainor, the Court’s decision in Moore v. Sims further expanded Younger

to civil proceedings in which the government was a party. 442 U.S. 415, 99 S.Ct. 2371 (1979).

In Moore, the Texas Department of Human Resources removed children from their parents

suspected of abusing them and the parents filed suit in federal court challenging the

constitutionality of the Texas law allowing such a domestic intervention. The Supreme Court

held that the district court should have abstained and dismissed the case. Justice Rehnquist

confirmed that Younger is “fully applicable to civil proceedings in which important state

interests are involved.”5 442 U.S. 415, 423, 99 S.Ct. at 2377 (1979).

There is no dispute that the Attorney General is advancing important state interests in the

Merck I litigation. The Commonwealth sued Merck alleging multiple violations of the KCPA,

KRS 367 et seq., relating to the marketing and sale of its prescription pharmaceutical product

Vioxx. Courts have recognized in the Younger analysis that states have a strong interest in

protecting consumers and in administering their consumer protection statutes. Marathon

Petroleum Co. LLC v. Stumbo, 528 F.Supp.2d 639, 646 (E.D. Ky. 2007), citing Cedar Rapids

Cellular Telephone, L.P. v. Miller, 280 F.3d 874, 879-80 (8th Cir.2002); Williams v. Lubin, 516

F.Supp.2d 535, 539-40 (D.Md.2007); Goleta Nat. Bank v. Lingerfelt, 211 F.Supp.2d 711, 716

(E.D.N.C.2002). In various other contexts, the Supreme Court has recognized the states’

important interest in consumer protection. Marathon Petroleum Co. LLC, 528 F.Supp. 2d at 646,

citing Ohralik v. Ohio State Bar Assn., 436 U.S. 447, 460, 98 S.Ct. 1912 (1978) (“First

The Court went on to conclude that a federal court should abstain so long as proceedings exist in the state system
to adjudicate the constitutional claim. Abstention is appropriate unless state law clearly bars the interposition of the
constitutional claim. See subsection c, infra.
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Amendment”); Energy Reserves Group, Inc. v. Kansas Power and Light Co. 459 U.S. 400, 416-

17, 103 S.Ct. 697 (1983)(”Contracts Clause”).

In its recent Orders, this Court for all intents and purposes found that the Commonwealth

is advancing important state interests in Merck I. For example, in its Order denying Merck’s

motion for a preliminary injunction, the Court adopted the Attorney General’s argument that the

“true public interest’ at issue here is the ‘ability of the state to efficiently and effectively bring a

civil action to enforce its laws so as to protect the state and its citizens.” RE #31 at 24.6 The

Court, and Merck, must be bound by this analysis and yield to the logical result that flows from

it: abstention by this federal court is proper given that the Commonwealth is advancing important

sovereign interests in a concurrent civil enforcement proceeding in Franklin Circuit Court. Any

other result would constitute a confounding contravention of long-standing federal abstention

doctrine and would grossly interfere with the state consumer protection case. This Court must

be diligent in avoiding federal court interference with a state court proceeding that would amount

to a disruption of the state’s efforts to protect the interests underlying its civil enforcement laws.

Federal court adjudication of Merck’s claims in this instance would interfere with the

Commonwealth’s efforts to punish and deter conduct that its consumer protection laws are

designed to protect against.

Merck argued throughout its briefing on its motion for preliminary injunction and the Attorney General’s motion to
dismiss that the Commonwealth’s KCPA claims in Merck I were penal and coercive. See, e.g., RE #20 at 1, 5; see
also RE # 28 at 16. This Court agreed and found the Commonwealth’s KCPA to be “penal” in nature in its Order
denying Merck’s motion for a preliminary injunction. See RE #31 at 16. It would be inconsistent for Merck to
argue otherwise now. If one agrees with Merck that the KCPA action underlying Merck I is penal in nature, and to
be clear the Attorney General expressly disagrees with this argument, the case for Younger abstention is even more
compelling. A penal action undertaken by the Commonwealth most assuredly requires this Court’s abstention under
Younger. But even a remedial action under the KCPA intended to protect consumers and administer consumer
protection statutes vindicates important state interests meriting abstention under existing Supreme Court precedent.

9



Case: 3:11-cv-00051-DCR Doc #: 36-1 IiIed: 04/10/12 Page: 10 of 12 - Page D#: 729

c. Merck Can Adjudicate Its Constitutional Claims in State Court, and No Exception
Circumstances Exist Weighing Against Abstention.

The pendency of a state court action calls for restraint by the federal court and the

dismissal of the plaintiff’s complaint unless state remedies are inadequate to litigate the federal

constitutional claim or unless extraordinary circumstances are present warranting federal

interference or. See Trainor, 431 U.S. at 446, 97 S.Ct. at 1919; see also Middlesex Cnty. Ethics

Comm., 457 U.S. at 435, 102 S.Ct at 2523. The “pertinent inquiry is whether the state

proceedings afford an adequate opportunity to raise the constitutional claims...” Moore, 442

U.S. at 430. “The burden on this point rests on the federal plaintiff to show ‘state procedural law

barred presentation of [its] claims.” Pennzoil Co. v. Texaco, Inc., 481 U.S. 1, 14, 107 S.Ct. 1519

(1987), quoting Moore, 442 U.S. at 432. “[W]hen a litigant has not attempted to present his

federal claims in related state-court proceedings, a federal court should assume that state

procedures will afford an adequate remedy, in the absence of unambiguous authority to the

contrary.” Marathon, 528 F.Supp.2d at 646, quoting Pennzoil, 481 U.S. at 15. Exceptional

circumstances cautioning against abstention only occur in those cases where a federal district

court finds that the state proceeding is motivated by a desire to harass or is conducted in bad

faith, or where the challenged statue is flagrantly and patently violative of express constitutional

prohibitions in every clause, sentence and paragraph, and “in whether manner and against

whomever an effort might be made to apply it.” Huffman, 420 U.S. at 611, 95 S.Ct. 1212.

Merck cannot meet its burden in this instance as it cannot show that state procedural law

bars the presentation of its constitutional claims. Furthermore, since Merck has not attempted to

present its federal claims in the Merck I proceedings, this Court should assume that the Franklin

Circuit Court’s procedures, and the Kentucky Civil Rules, afford an adequate remedy for Merck
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in the absence of unambiguous authority to the contrary. Marathon, 528 F.Supp.2d at 646,

quoting Pennzoil, 481 U.S. at 15. Notably, it is presumed that the Kentucky courts are capable

of addressing any constitutional issues along with state claims. See Migra v. Warren City School

Dist. Bd. ofEduc., 465 U.S. 75, 85-86, 104 S.Ct. 892, 79 L.Ed.2d 56 (1984); see also Donovan v.

Thames, 105 F.3d 291, 295 (6th Cir. 1997). Merck has not pleaded, nor alleged, that the Merck I

litigation is born of harassment, or is being conducted in bad faith. Consequently, no exceptional

circumstances exist weighing against abstention by this Court. Finally, Merck is not challenging

a specific state statute, so an inquiry of whether the “challenged statue” is flagrantly and patently

violative of express constitutional prohibitions in every clause, sentence and paragraph is not

relevant. See RE #32 at 7, n.1; see also Huffman, 420 U.S. at 611, 95 S.Ct. 1212.

CONCLUSION

For the foregoing reasons, the Attorney General’s Renewed Motion to Dismiss should be

granted, with prejudice.

Respectfully submitted,
JACK CONWAY
ATTORNEY GENERAL

Is! SEAN J. RILEY
Sean J. Riley
Executive Director
Office of Civil & Environmental Law
OFFICE OF THE ATTORNEY GENERAL
700 Capital Avenue, Suite 118
Frankfort, KY 40601
sean.riley@ag.ky.gov
(502) 696-5650 Direct

Is! TODD LEATHERMAN
Todd Leatherman
Executive Director
Office of Consumer Protection
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OFFICE OF THE ATTORNEY GENERAL
1024 Capitol Center Drive
Frankfort, KY 40601
todd.leatherman@ag.ky.gov
(502) 696-5384 Direct

Is! MARYELLEN MYNEAR
Maryellen Mynear
Assistant Director
Office of Consumer Protection
OFFICE OF THE ATTORNEY GENERAL
1024 Capitol Center Drive
Frankfort, KY 40601
maryellen.mynear@ag.ky.gov
(502) 696-5362 Direct

/s! ELIZABETH NATTER
Elizabeth Natter
Office of Consumer Protection
OFFICE OF THE ATTORNEY GENERAL
1024 Capitol Center Drive
Frankfort, KY 40601
liz.natter@ag.ky.gov
(502) 696-5391 Direct

CERTIFICATE OF SERVICE

I hereby certify that the foregoing was electronically filed with the Clerk of the Court on
this 10th day of April, 2012. Notice of this filing will be sent to counsel of record via the Court’s
CMIECF system. Parties may access this filing through the Court’s CM-ECF system.

/s! SEAN J.RILEY
COUNSEL FOR DEFENDANT
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