
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 13-21525-CIV-COHN/SELTZER

LESLIE REILLY, an individual, on behalf 
of herself and all others similarly situated,   

                 
Plaintiff,

vs.
             

        
AMY’S KITCHEN, INC., a California corporation, 

Defendant.
                                                                                    /

ORDER DENYING PLAINTIFF’S MOTION FOR RECONSIDERATION

THIS CAUSE is before the Court on Plaintiff’s Motion for Reconsideration of

Order of Motion to Dismiss [DE 84] (“Motion”).  The Court has carefully considered the

Motion, Defendant’s Response [DE 97] (“Response”), Plaintiff’s Reply [DE 98], and is

otherwise fully advised in the premises.

I. BACKGROUND 

Plaintiff Leslie Reilly (“Plaintiff”) filed a purported class action complaint against

Defendant Amy’s Kitchen, Inc. (“Defendant”) on April 29, 2013.  Complaint [DE 1].  The

Complaint alleges that Defendant misrepresented to its consumers that its products

contain evaporated cane juice (“ECJ”) even though ECJ is actually sugar, not juice. 

Compl. ¶ 2.  Plaintiff further contends that ECJ is not the common or usual name of any

type of sweetener or juice and that use of this name is “false and misleading.”  Id. ¶ 3.  

Specifically, Plaintiff alleges that Defendant uses the term ECJ “to make its product

appear healthier than a product that contains ‘sugar’ as an ingredient and to increase
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sales and charge a premium.”  Id. ¶ 12.  Defendant lists ECJ as an ingredient in its

products despite the fact that the Food and Drug Administration (“FDA”) has warned

companies not to use this term because it is false and misleading, violates labeling

requirements, and is not juice.  Id. ¶ 15.  In October 2009, the FDA issued draft

guidance which indicated “that the term ‘evaporated cane juice’ is not the common or

usual name for any type of sweetener, including dried cane syrup” and that the FDA

“considers such representations to be false and misleading.”  Id. ¶ 17.  Plaintiff

contends that as a result of this guidance, Defendant’s products are misbranded in

violation of Fla. Stat. § 500.04.  Id. ¶ 21.  

 Plaintiff alleges that she has purchased Defendant’s products containing ECJ

“including the All-American Veggie Burger, the Margherita Pizza, and the Light & Lean

Black Bean & Cheese Enchilada.”  Id. ¶ 5.  Plaintiff, on behalf of herself and all similarly

situated Florida consumers who purchased Defendant’s products listing ECJ in the

ingredients from April 29, 2009 to the present, brings claims against Defendant for

violation of the Florida Deceptive and Unfair Trade Practices Act, Fla. Stat. §§ 501.201-

501.213 (“FDUTPA”) (Counts I and II) and unjust enrichment (Count III).  

Defendant moved to dismiss the Complaint on July 16, 2013.  See DE 17.  The

Court granted the motion to dismiss for any products which Plaintiff did not actually

purchase, but denied the motion in all other respects.  See Order Granting in Part and

Denying in Part Defendant’s Motion to Dismiss [DE 60] (“December 9, 2013 Order”). 

On December 20, 2013, Defendant filed a second motion to dismiss the Complaint

based on lack of subject matter jurisdiction.  See DE 70.  After the second motion to

dismiss was filed, Plaintiff filed the instant Motion which requests that the Court
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reconsider the December 9, 2013 Order to the extent it held that Plaintiff lacked

standing regarding any products she did not purchase.  Defendant opposes the Motion. 

II. DISCUSSION

There are three grounds which justify the filing of a motion for reconsideration:

“1) an intervening change in controlling law; 2) the availability of new evidence; and 3)

the need to correct clear error or prevent manifest injustice.”  Williams v. Cruise Ships

Catering & Serv. Int’l, N.V., 320 F. Supp. 2d 1347, 1357-58 (S.D. Fla. 2004); Reyher v.

Equitable Life Assur. Soc., 900 F. Supp. 428, 430 (M.D. Fla. 1995).  A motion for

reconsideration is not intended to be a tool for relitigating what a court has already

decided.  Reyher, 900 F. Supp. at 430.  Rather, it “must demonstrate why the court

should reconsider its prior decision and set forth facts or law of a strongly convincing

nature to induce the court to reverse its prior decision.”  Id. (internal quotations omitted).

The Eleventh Circuit has held that “[a] motion for reconsideration should not be used as

a vehicle to present authorities available at the time of the first decision or to reiterate

arguments previously made.  Rather, it is appropriate where the Court has patently

misunderstood a party, or has made a decision outside of the adversarial issues

presented to the Court by the parties, or has made an error not of reasoning, but of

apprehension.... Such problems rarely arise and the motion to reconsider should be

equally rare.”  Del. Valley Floral Grp., Inc. v. Shaw Rose Nets, LLC, 597 F.3d 1374,

1384 (11th Cir. 2010) (internal citations and quotation marks omitted). 

Here, Plaintiff attempts to relitigate precisely what this Court has already

considered and rejected.  As Defendant points out, Plaintiff has failed to point to any

intervening change in the controlling law.  All of the new decisions Plaintiff cites to,
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Plaintiff has ignored this Court’s holding in Toback v. GNC Holdings, Inc.,1

No. 13-80526-CIV, 2013 WL 5206103, at *5 (S.D. Fla. Sept. 13, 2013) which informed
the Court’s holding in this case.  

The Eleventh Circuit went on to state: 2

4

including Porter v. Chrysler Group, LLC, No. 6:13-cv-555–Orl-37GJK, 2013 WL

6839872 (M.D. Fla. Dec. 27, 2013), are not binding on this Court.  See Motion at 7.  1

Moreover, none of the cited decisions present any intervening change in the law.  The

Court previously considered and rejected Plaintiff’s argument that the Court should wait

until the class certification stage to determine whether Plaintiff has standing to

represent a class which purchased products she did not.  See December 9, 2013 Order

at 5.  The Court also rejected Plaintiff’s contention that she has standing to bring claims

based on products similar to the products she did in fact purchase.  Id.  None of the

cited cases changes the Court’s analysis in the December 9, 2013 Order.  

Finally, the Court disagrees with Plaintiff’s argument that the Eleventh Circuit’s

opinion in Prado–Steiman v. Bush, 221 F.3d 1266 (11th Cir. 2000), requires that the

Court reconsider its holding that Plaintiff lacks standing regarding products she did not

actually purchase.  The Court’s decision was based on the fact that a plaintiff cannot

demonstrate an injury in fact related to products she did actually not purchase.  See

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).  The Court’s citation of

Prado-Steiman for the proposition that “prior to the certification of a class, and

technically speaking before undertaking any formal typicality or commonality review, the

district court must determine that at least one named class representative has Article III

standing to raise each class subclaim,” was not error.  See 221 F.3d at 1279.   The2
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“[A]ny analysis of class certification must begin with the issue of standing.” Griffin
v. Dugger, 823 F.2d 1476, 1482 (11th Cir.1987); see also Brown v. Sibley, 650
F.2d 760, 771 (5th Cir. Unit A, July 1981) (stating that the “constitutional
threshold [of standing] must be met before any consideration of the typicality of
claims or commonality of issues required for procedural reasons by Fed.R.Civ.P.
23”). “Only after the court determines the issues for which the named plaintiffs
have standing should it address the question whether the named plaintiffs have
representative capacity, as defined by Rule 23(a), to assert the rights of others.”
Griffin, 823 F.2d at 1482. It is not enough that a named plaintiff can establish a
case or controversy between himself and the defendant by virtue of having
standing as to one of many claims he wishes to assert. Rather, “each claim must
be analyzed separately, and a claim cannot be asserted on behalf of a class
unless at least one named plaintiff has suffered the injury that gives rise to that
claim.” Id. at 1483.

Prado-Steiman, 221 F.3d at 1279-80.  Thus, this case squarely supports the Court’s
decision to determine standing prior to the class certification stage when the Complaint
unambiguously indicates that the Plaintiff purchased only three of the sixty products at
issue. 

5

Complaint clearly alleges that Plaintiff purchased only three of the sixty products listed

in the Complaint.  Compl. ¶¶ 5, 13.  Plaintiff has failed to cite any binding Eleventh

Circuit precedent which establishes that a plaintiff has standing to assert claims on

behalf of a class for products which she did not actually purchase. Thus, as the Court

noted in the December 9, 2013 Order, “deferring the standing determination to the class

certification stage will yield no different result.”  December 9, 2013 Order at 5 (citing

Toback, 2013 WL 5206103, at *4).     

III. CONCLUSION 

Based on the foregoing, it is ORDERED AND ADJUDGED that Plaintiff’s Motion

for Reconsideration of Order of Motion to Dismiss [DE 84] is DENIED. 
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DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County,

Florida, this 7th day of March, 2014.  

Copies provided to counsel of record via CM/ECF. 
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