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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

 

KELLY STRANTZ, et al., )  

 ) 

               Plaintiffs, ) 

 ) 

          vs. ) Case No. 4:13 CV 1247 RWS 

 ) 

JOHNSON & JOHNSON, INC., et al., ) 

 ) 

               Defendant. ) 

 

MEMORANDUM AND ORDER OF REMAND 
 

 This matter is before me on plaintiffs‟ motion to remand.  Defendants oppose plaintiffs‟ 

motion and the issues are fully briefed.  For the reasons stated below, I will grant plaintiffs‟ 

motion.  

BACKGROUND 

  Plaintiffs are 66 women who filed this suit in the 22nd Judicial Circuit Court of Missouri 

claiming that they were injured as a result of their use of transvaginal mesh devices alleged to be 

manufactured, promoted and sold by defendants.  Defendants were served on March 28, 2013, 

and they removed this action to federal court on April 26, 2013, arguing that nondiverse 

plaintiffs were fraudulently misjoined to defeat jurisdiction under 28 U.S.C. § 1331.  The Court 

remanded the matter on July 10, 2013, after finding that defendants failed to establish that the 

alleged misjoinder was egregious, as required by In re Prempro Products Liability Litigation, 591 

F.3d 613, 619 (8th Cir. 2010).     

 While this case was pending in federal court, several similar cases were pending in state 

court, including Brannen and Valle.
1
  On February 15, 2013, the Brannen plaintiffs filed a 

                                                           
1
  The plaintiffs in Valle are represented by the same attorneys as the plaintiffs in this action.  

The plaintiffs in Brannen are represented by different counsel. 
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motion for assignment of trial judge, which requested that “several state actions against 

manufacturers of other mesh products, namely Defendant Coloplast, American Medical Systems, 

and Boston Scientific” be assigned to a single judge for purposes of discovery and trial.  [Doc. 

#1-4].  On June 3, 2013, the Valle plaintiffs filed a motion proposing that all pending 

transvaginal mesh cases pending in the 22nd Judicial Circuit Court of Missouri be assigned to a 

single judge.  [Doc. #1-3].  On June 6, 2013, the state court held joint hearing on motions for 

assignment.              

 On July 1, 2013, defendants removed the Brannen, Strantz, and Valle cases to this Court 

pursuant to the “mass action” provision of the Class Action Fairness Act of 2005 (“CAFA”).  28 

U.S.C. § 1332(d)(11)(A) and (B)(i).
2
  Because none of the three cases alone has enough plaintiffs 

to satisfy CAFA‟s 100-plaintiff minimum, defendants argue that the Court should consider the 

total number of plaintiffs in all three cases, which is 185.  Plaintiffs filed a motion to remand on 

July 31, 2013.       

LEGAL STANDARD 

 CAFA extends federal removal jurisdiction to “mass actions,” which are defined as “any 

civil action (except a [class action]) in which the monetary relief claims of 100 or more persons 

are proposed to be tried jointly on the ground that the plaintiffs‟ claims involve common 

questions of law or fact.”  28 U.S.C. § 1332(d)(110(B)(i).  CAFA further states that “the term 

„mass action‟ shall not include any civil action in which … (II) the claims are joined upon 

motion of a defendant … [or] (IV) the claims have been consolidated or coordinated solely for 

pretrial proceedings.”  Id. at § 1332(d)(11)(B)(ii).    

                                                           
2
  Brannen, et al., v. Johnson & Johnson, Inc., et al., No. 4:13-cv-1251 (JAR) and Valle, et al., v. 

Johnson & Johnson, Inc., et al., No. 4:13-cv-1249 (HEA) have been assigned to different District 

Judges. 
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 The defendant bears the burden of establishing federal jurisdiction by a preponderance of 

the evidence.  Altimore v. Mount Mercy College, 420 F.3d 763, 768 (8th Cir. 2005).  “All doubts 

about federal jurisdiction should be resolved in favor of remand to state court.”  In re Prempro, 

591 F.3d at 620 (citing Wilkinson v. Shackleford, 478 F.3d 957, 963 (8th Cir. 2007)).  

DISCUSSION 

 Defendants argue that I have jurisdiction over this case because the Brannen, Strantz, and 

Valle plaintiffs proposed a joint trial of the claims of more than 100 plaintiffs, thereby creating a 

“mass action” under CAFA.  However, the record establishes that the Strantz plaintiffs never 

proposed that their case be tried jointly with any other transvaginal mesh cases.  To begin with, it 

should be noted that this case was still pending in federal court when the Brannen and Valle 

plaintiffs filed their motions for assignment and argued their motions during the hearing on June 

6, 2013.  Plaintiffs in this action never filed a motion for assignment.   

 Assuming for the sake of argument that counsel for plaintiffs in other cases can speak on 

behalf of the plaintiffs in this action,
3
 the record establishes that the counsel present at the June 6, 

2013, hearing explicitly stated that they were not requesting a joint trial.  Counsel for the Valle 

plaintiffs stated: “We specifically said we don‟t want these cases consolidated.  They should not 

be consolidated.  We‟re simply asking your Honor to assign one single judge to handle these 

cases for consistency of rulings, judicial economy, [and] administration of justice.”  See 

Transcript of June 6, 2013 at 59-60 [Doc. #1-5].  Counsel for another plaintiff group explained: 

“Our request is simple.  We want it assigned to one judge, and each one of those cases will 

proceed individually according to the Missouri Rules of Civil Procedure.”  Id. at 29.  

                                                           
3
 This is not an entirely unfair assumption, considering that the plaintiffs in Valle are represented 

by the same attorneys as the plaintiffs in this action. 
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Defendants‟ contention that plaintiffs proposed the joint trial of the Brannen, Strantz, and Valle 

cases is not supported by the record.   

 In the face of evidence showing that plaintiffs explicitly requested that their cases not be 

consolidated, defendants ask this court to find that plaintiffs implicitly sought a joint trial.  See In 

re Abbott Labs., Inc., 698 F.3d 568, 572 (7th Cir. 2012) (finding that plaintiffs‟ motion to 

consolidate cases through trial constituted an implicit proposal for a joint trial).  In support of 

this contention, defendants cite to the Brannen plaintiffs‟ motion for assignment, in which they 

request “a single Judge for purposes of discovery and trial.”  [Doc. #1-4].  However, in the 

immediately following sentence, the Brannen plaintiffs make clear that they “do not seek 

consolidation of these separately pending cases.”  Id.  Defendants also cite to the Valle plaintiffs‟ 

motion for assignment, which requested that all transvaginal mesh cases be assigned to a single 

trial judge to “promote the administration of justice by avoiding conflicting pretrial rulings and 

providing consistency in the supervision of pretrial matters.”  [Doc. #1-3].  Yet the Valle 

plaintiffs went on to specifically state that they “do not seek to consolidate this case with other 

cases pending against [defendants] but, rather, seek assignment to a common judge in the 

interests of judicial economy.”  Id.  The type of coordination contemplated in the language of 

parties‟ requests for assignment to a single judge is insufficient to establish that they proposed 

for their cases to be tried jointly as envisioned by CAFA‟s “mass action” provisions.  

 The desire for a single judge to handle pretrial matters and separate trials does not 

constitute a proposal for cases to be tried jointly.  Because I find that plaintiffs have not 

proposed, either expressly or implicitly, that their claims be tried jointly with the Brannen and 
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Valle cases, the 66 plaintiffs in this case do not constitute a “mass action” within the meaning of 

CAFA and this case must be remanded.
4
 

 Accordingly, 

 IT IS HEREBY ORDERED that the Clerk of the Court shall remand this action to the 

Circuit Court for the Twenty-Second Judicial Circuit, St. Louis City, Missouri from which it was 

removed. 

 

 

 

                                                                     

 RODNEY W. SIPPEL 

 UNITED STATES DISTRICT JUDGE  

 

 

Dated this 6
th

 day of November, 2013. 

 

 

 

 

                                                           
4
 On August 27, 2013, judges in this District Court reached this same conclusion and remanded 

three related mesh cases after finding that plaintiffs did not propose that their cases be tried 

jointly either in their motions for assignment or during the June 6, 2013, hearing on the motions.  

See Atwell v. Boston Scientific Corp., No. 4:13-cv-1270 (CEJ); Evans v. Boston Scientific 

Corp., No. 4:13-cv-1272 (HEA); Taylor v. Boston Scientific Corp., No. 4:13-cv-1274 (HEA). 
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