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QUESTION PRESENTED AND REASON FOR EN BANC REHEARING

Does the First Amendment preclude governments from requiring companies

to disclose possible health risks associated with their products and measures the

public can take to reduce those risks, where the evidence shows there is a serious

possibility the product is hazardous but where definitive scientific proof of the

hazard has not yet been established?

This is a question of exceptional importance on which district courts and

jurisdictions within the circuit require guidance. It is also a question of exceptional

importance because the panel’s memorandum disposition will have a significant

impact on democratic policymaking in the circuit, which unpublished decisions

should not do.
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INTRODUCTION

This case involves San Francisco’s groundbreaking ordinance requiring

retailers to disclose information about the possible link between cell phone

radiation and brain cancer, and about simple ways to reduce exposure. The case

presents important questions about the limits the First Amendment places on the

ability of governments to impose health-related disclosure requirements involving

products for which the evidence indicates a health risk, but where definitive

scientific proof of the hazard has not yet been obtained. Thirteen organizations,

ranging from the United States Chamber of Commerce to Public Citizen,

participated as amici in an effort to get answers to these questions. Unfortunately,

the panel did not provide meaningful answers. Instead, it struck down this first-of-

its-kind ordinance, duly enacted by the elected representatives of the people of San

Francisco, in a two-page unpublished memorandum.

From the standpoint of the appellate function, the panel’s ruling represents

the worst of both worlds. On the one hand, because the panel did not issue a

published opinion, the case provides no true guidance for district courts and

jurisdictions within the circuit, despite a very real need for guidance in this area of

First Amendment law. On the other hand, given the high-profile nature of the case,

jurisdictions within the circuit that seek to impose health-related disclosure

requirements (for any product, not merely for cell phones) will be forced to heed

the fate that befell San Francisco. Assuming this does not cause a jurisdiction to

forego the effort altogether, it will have little practical choice but to attempt to

conform its disclosure requirement to the panel’s reasoning. This itself creates a

serious public policy problem, because the panel’s reasoning is deeply flawed,

foreclosing meaningful health-related disclosure requirements in circumstances

(including this one) where governments have strong evidence-based justifications
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for acting to protect the health of their residents. Accordingly, the panel’s decision

will have a significant and negative impact on public policy throughout the Ninth

Circuit — something an unpublished decision should never do.

The Court should order rehearing en banc to give this important

constitutional issue the treatment it deserves, to give San Francisco’s

democratically elected policymakers the respect they deserve, and to provide

jurisdictions in the circuit with the guidance they deserve.

BACKGROUND
A. San Francisco’s “Cell Phone Right to Know Ordinance”

The World Health Organization (“WHO”) has classified the radiofrequency

energy emanating from cell phones as a “possible carcinogen” — specifically, a

possible agent ofbrain cancer. Because of this possible link between cell phone

radiation and brain cancer, and because of the serious public health consequences

that would result if there is indeed such a link, the ‘WHO has stated that “it is

important to take pragmatic measures to reduce exposure such as hands-free

devices or texting.” SER 336.

Similarly, the architects of what is indisputably the leading epidemiological

study on the issue of cell phone radiation (the “Interphone Study”) have explained

that: (i) the study identified a 40% increase in brain cancer among the highest-

volume cell phone users; (ii) the people who were considered high-volume cell

phone users at the time of the study would not be considered high-volume users

today; (iii) because such a large percentage of the population now uses cell phones

heavily, cell phone radiation has the potential to create a serious public health

crisis; and therefore (iv) people should take precautionary measures to minimize

their exposure to cell phone radiation. SER 311.
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In the face of this, San Francisco’s Board of Supervisors approved, and the

Mayor signed into law, the “Cell Phone Right to Know Ordinance.” As amended,

the ordinance required retailers to disclose information to consumers about the

possible health effects of cell phone radiation and measures that people can take to

reduce exposure. SER 3 26-28 (S.F. Env. Code § 1100 et seq.) The ordinance

provided that retailers must disclose this information on: (i) a factsheet to be given

to everyone who purchases a cell phone; (ii) a poster displayed in the store at a

prominent location selected at the retailer’s discretion; and (iii) a sticker posted on

any cell phone display materials the retailer may use. SER 326-27 (S.F. Env. Code

§ 1103(a), (b), (c)). The ordinance directed the City’s Department of the

Environment (“DoE”) to craft these materials.

Most of the focus of this litigation has been on the factsheet. The original

factsheet, before the City revised it in the wake of the district court’s ruling, is

attached to this brief as Appendix A.’ The front of the factsheet stated at the top:

“You can limit exposure to Radio-frequency (RF) Energy from your cell phone.”

The City Seal appeared prominently on either side of that statement. Immediately

below the statement was an image of human silhouettes holding cell phones. The

factsheet then stated: “Although studies continue to assess potential health effects

of mobile phone use, the World Health Organization has classified RF energy as a

possible carcinogen.” Below that appeared a disclaimer that the material is

prepared by the City and must be provided under local law.

The second side of the factsheet stated at the top: “If you are concerned

about potential health effects from cell phone RF energy, the City of San Francisco

recommends” five measures: “Limiting cell phone use by children,” “Using a

The poster and sticker are attached as Appendix B and C, respectively.
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headset, speakerphone or text instead,” “Using belt clips and purses to keep

distance between your phone and body,” “Avoiding cell phones in areas with weak

signals (elevators, on transit, etc.),” and “Reducing the number and length of calls.”

Each recommendation contained subtext that elaborated on the reasons for the

recommendations.

B. CTIA’s Challenge To The Ordinance And The District Court’s
Ruling

CTIA sued the City, alleging that the ordinance was preempted by federal

law and violated the First Amendment rights of retailers. CTIA moved for a

preliminary injunction, which the district court granted in part and denied in part.

The district court rejected CTIA’s preemption arguments, ER 6, but as to the First

Amendment, the court enjoined the poster on the ground that it was “not

reasonably necessary and would unduly intrude on the retailers’ wall space.” ER

13. It enjoined the stickers as well, reasoning that because the ordinance required

the retailers to place the stickers on preexisting in-store displays, they would

“unduly intrude upon the retailers’ own message.” Id.

As to the factsheet, the district court concluded that certain aspects made it

constitutionally infirm. It concluded that the silhouettes of human figures holding

cell phones were invalid because they were “not facts but images subject to

interpretation.” ER 12. It also concluded that the factsheet lefi the impression that

cell phones were not subject to any federal RF energy emissions standards, and

that it failed to place the WHO’s classification of RF energy from cell phones as a

possible carcinogen in the proper context. ER 11-12. The court held that, aside

from these defects, the factsheet satisfied First Amendment scrutiny, and thus it

would not be enjoined if the City opted to cure the defects. The court explained:

Even the FCC has implicitly recognized that excessive RF
radiation is potentially dangerous. It did so when it “balanced”
that risk against the need for a practical nationwide cell phone

PETITION FOR REI-IEARING 4 n:\govlit\1i201 1\1 10121\00802209.doc
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system. The FCC has never said that RF radiation poses no
danger at all, only that RF radiation can be set at acceptable
levels. Given this implicit recognition of a risk and given the
“possible carcinogen’ classification by the World Health
Organization, it cannot be said that San Francisco has acted
irrationally in finding a potential public health risk and in
requiring disclosures to mitigate that potential risk.

ER 11.

In the wake of this ruling, the DoE decided to cure the defects perceived by

the district court in the factsheet, and submitted a revised factsheet to the district

court to show that it had done so, which resulted in the district court denying the

preliminary injunction motion as to the factsheet. The revised factsheet is attached

to this brief as Appendix D.

C. The Appeal

CTIA appealed, and simultaneously filed an emergency motion to stay,

pending appeal, the aspect of the district court’s ruling allowing the City to require

retailers to provide the factsheet to cell phone buyers. This Court granted CTIA’s

motion for a stay pending appeal.

The City cross-appealed from the aspect of the district court’s ruling

enjoining the poster, the sticker, and the parts of the factsheet that the court found

constitutionally infirm.

On September 10, 2012, a three-judge panel of this Court issued a two-page

memorandum holding that San Francisco’s ordinance violates the First

Amendment. The panel concluded that the disclosure requirement is infirm simply

because there is no definitive scientific proof that cell phone radiation causes brain

cancer. The panel also concluded that the ordinance violates the First Amendment

because the disclosure materials included recommendations about how to reduce

radiation exposure, rather than merely providing “factual” information. The

panel’s memorandum is attached to this brief as Appendix E.
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DISCUSSION
I. THIS CASE PRESENTS IMPORTANT FIRST AMENDMENT

ISSUES ON WHICH DISTRICT COURTS AND JURISDICTIONS
WITHIN THE CIRCUIT NEED GUIDANCE.

Increasingly, governments have turned to consumer disclosure requirements

as a means to protect the health and safety of their residents. These consumer

disclosures fill an important regulatory void that cannot (and in many cases should

not) be filled by more intrusive and paternalistic enforcement measures. For

example, the federal government, rather than banning the sale of alcohol to

pregnant women outright, requires a warning label which admonishes pregnant

women not to drink alcohol because it can harm fetuses. See 27 C.F.R. § 16.21.

California’s Proposition 65, instead of banning the sale or use of ingredients or

materials that may cause cancer, requires those who sell products containing those

ingredients to make a disclosure about carcinogenicity — including products that

the WHO has classified as “possibly carcinogenic.” See Cal. Health & Safety

Code § 25249.6 —25249.8; SER 8 12-14, 828-75. Federal occupational safety and

health regulations require a “hazardous” label for all chemicals used in the

workplace that “may” cause cancer, including those that have been classified as

“possibly carcinogenic” by the WHO. 29 C.F.R. § 1910.1200(b), (c), (d)(4)(ii),

(g)(2)(vii). On the November 2012 ballot in California is a measure to require a

disclosure on food products that are genetically engineered.

The extent of the government’s power under the First Amendment to impose

such disclosure requirements is a cutting-edge legal issue that has required

increased attention from the courts. The Second Circuit recently considered a New

York City requirement that restaurants disclose calorie counts for their menu items,

concluding that the disclosure was reasonably related to the protection of public

health. N YS.R.A. v. New York City Board ofHealth, 556 F.3d 114, 132-35 (2d
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Cir. 2009). Before that, the Second Circuit heard a challenge to a Maine law

mandating labels for fluorescent light bulbs which disclosed that the bulbs

contained mercury and must be disposed of as hazardous waste, concluding that

the disclosure was reasonably related to the protection of health and the

environment. Nat’lElec. Mfrs. Ass’n v. Sorrell, 272 F.3d 104, 114-15 (2d Cir.

2001). The Fifth Circuit recently upheld a disclosure requirement for attorney

advertising, concluding it was reasonably related to the prevention of consumer

deception and to promoting the ethical integrity of the profession. Public Citizen,

Inc. v. Louisiana Atty. Disc. Bd., 632 F.3d 212, 220 (5th Cir. 2011). Even more

recently, the D.C. Circuit struck down the new federal tobacco labeling

requirement, with a divided panel finding it invalid because it was not reasonably

necessary to prevent consumer deception and because it crossed a line from

disclosure of pure factual information to advocacy. RJ. Reynolds v. FDA, F.3d

2012 WL 3632003, *5..8 (D.C. Cir., Aug. 24, 2012). But see Discount Tobacco

City & Lottery, Inc. v. United States, F.3d , 2012 WL 899073, *36..46 (6th

Cir., Mar. 19, 2012) (upholding the same labeling requirement).

While these decisions differ in their reasoning, they have all provided

meaningful guidance — to district courts and to jurisdictions within the particular

circuit — about the circumstances in which the First Amendment permits the

government to impose consumer disclosure requirements. The Ninth Circuit has

provided no such guidance; there has merely been passing discussion of this

“compelled speech” issue in cases where the question was only peripherally

presented. For example, in Envtl. Def Ctr. v. E.P.A., 344 F.3d 832, 850 (9th Cir.

2003), the Court quickly disposed of a compelled speech claim, holding that a

requirement to inform the public about environmental and safety issues with a

product did not implicate the First Amendment because it did not “prohibit the
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[regulated] party from stating its own views about the proper means of managing

toxic materials.” And in Video Software Dealers Ass’n v. Schwarzenegger, 556

F.3d 950 (9th Cir. 2009), the Court struck down a California law banning the sale

of violent video games to minors, and then easily concluded that the law’s

accompanying requirement that the games bear the label “18” to signifi that they

may not be sold to minors was also invalid, because, in light of the holding striking

down the sales ban, this label no longer reflected reality. Id. at 967.

District courts and jurisdictions in the Ninth Circuit are thus without

guidance on the important First Amendment questions squarely presented by this

case. Most importantly, does the First Amendment preclude the government from

requiring a health-related disclosure until there is absolute scientific proof that a

product is harmful? Or may the government require disclosure of the possibility of

a health hazard, so long as there is a legitimate evidentiary basis for concluding

there is a risk, and so long as the disclosure language is appropriately tempered to

reflect the scientific uncertainty? This question is important because in many

instances there is a significant lag between the time scientists discover evidence of

correlation between a substance and cancer or other harm, and the time scientists

are finally able to establish that a substance is the definitive cause of the cancer or

other harm. This is particularly true of brain cancer, SER 310, but it is also true of

other substances that would undoubtedly have warranted a health-related

disclosure before there was definitive scientific proof that the substance was

harmful — such as asbestos and tobacco. See Environmental Working Group

Amicus Br. at 15-16, 24-26. Governments need to know the answer to this

question, as it is not uncommon to impose disclosure requirements when there is a

credible, evidence-based suspicion, but not yet proof, that a product is harmful, so

that people can make their own decisions about whether to take measures to
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mitigate the potential hazard. Indeed, as discussed above, California’s Proposition

65 and the federal government’s occupational safety and health regulations are two

examples.

A related question involves the circumstances in which disclosure

requirements are subject to the deferential “reasonable relationship” test set forth in

Zauderer v. Office ofDisciplinary Counsel ofSupreme Court ofOhio, 471 U.s.

626 (1985)? Plaintiffs (including CTIA in this case) have argued that the test only

applies when the government seeks, through the disclosure requirement, to prevent

consumer deception. And they have argued that some form of heightened scrutiny

applies when the government seeks to promote some other interest through a

disclosure requirement, such as protection of public health or the environment.

Courts have typically rejected this argument,2while the D.C. Circuit appears to

have accepted it.3 But jurisdictions in the Ninth Circuit are left to wonder whether

they may impose disclosure requirements only to advance the governmental

interest in avoiding consumer deception, or also to advance governmental interests

that are equally or more important, such as where there is evidence a product may

seriously harm people.

This is not some academic question. If different levels of scrutiny apply to

disclosure requirements depending upon the governmental interest they seek to

promote, this has important up-front practical consequences for governments. If

strict scrutiny applies, the government must marshal weighty evidence to show that

the disclosure requirement advances a compelling interest in a narrow way,

whereas if Zauderer’s reasonable relationship test applies, the evidentiary threshold

2 See Discount Tobacco, 2012 WL 899073 at *38; N. Y.S.R.A., 556 F.3d at
133; Pharm. Care Mgmt. Ass’n v. Rowe, 429 F.3d 294, 310 n.8 (1st Cir. 2005);
Sorrel!, 272 F.3d at 115; Public Citizen, 632 F.3d at 228.

See R.i Reynolds, 2012 WL 3632003 at *6.
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is much less imposing. See, e.g., Zauderer, 471 U.S. at 652-53 (1985);

Connecticut BarAss’n v. United States, 620 F.3d 81, 97-98 (2d Cir. 2010);

N.YS.R.A., 556 F.3d at 134-35.

Another important question is whether a disclosure requirement violates the

First Amendment if it includes not merely a description of a health or

environmental risk but also statements about how consumers can avoid or mitigate

that risk. In Sorrell, for example, the Second Circuit upheld a disclosure

requirement under the reasonable relationship test even though it included facts

(the light bulbs contain mercury) and a statement about how to deal with the facts

(dispose of the light bulbs as hazardous waste). 272 F.3d atlO7. The Surgeon

General’s alcohol warning similarly contains factual information (alcohol may

harm fetuses) and a recommendation about how to deal with this risk (don’t drink

alcohol). See 27 C.F.R. § 16.21. The D.C. Circuit, in contrast, struck down the

new federal tobacco labeling requirement in part because the disclosure involved

advocacy rather than being merely “informational.” R.J. Reynolds, 2012 WL

3632003 at *3

Again, this question is not an academic one. For example, in some cases it

may be obvious to a consumer how to mitigate a risk identified in a disclosure, as

with the Surgeon General’s warning. But in other cases the omission of mitigation

measures can be misleading if the disclosure in Sorrel! merely stated that

fluorescent light bulbs contain a hazardous substance, without the accompanying

instruction that the bulbs should therefore be disposed of in a particular way, the

consumer might get the misimpression that she simply should refrain from

purchasing the product in the first place, or that the manner in which she disposed

of the product did not affect her, or the public’s, risk of harm.
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II. THE PANEL’S DECISION WILL HAVE A MAJOR EFFECT ON
PUBLIC POLICY IN THE NINTH CIRCUIT.

The panel should not have struck down San Francisco’s ordinance in a two-

page memorandum disposition. The panel’s failure to meaningfully address the

questions presented by this case is problematic in two ways.

On the one hand, because the decision is not published, it provides district

courts with no true guidance about how to address the important and recurring

constitutional questions this case squarely presented.

On the other hand, particularly in the absence of any other guidance from

this Circuit, the panel’s decision will have a significant practical impact on other

jurisdictions considering disclosure requirements. Despite being unpublished, the

decision will invariably affect important policy decisions about how to impose a

health-related disclosure requirement, and whether it is worth trying to impose one

at all given the prospect of a large fee award in the wake of an adverse First

Amendment ruling. Such consequences for the policymaking process should not

be achieved in an unpublished opinion and without scrutiny from the full court.

See, e.g., Arthur D. Heilman, “the Law ofthe Circuit” Revisited. What Role for

Majority Rule?, 32 S. Ill. U. L.J. 625, 637 (2008) (discussing particular need for en

banc review of decisions that “interfere with the outcome of democratic

processes”); cf Smith v. United States, 502 U.S. 1017, 1020 (1991) (Blackmun,

Stevens, O’Connor, Souter, dissenting from denial of certiorari) (explaining that

“an unpublished opinion may have a lingering effect in the Circuit”).

It is no answer to say that this case was before the panel on a preliminary

injunction appeal. To be sure, in some circumstances this procedural posture is a

reason for summary disposition of an appeal, with the understanding that the losing

party will have another opportunity to obtain appellate review after the record

develops further and the case is fully litigated. But in this case, the panel squarely
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held that the ordinance violates the First Amendment. And it reached this

conclusion for two reasons that no amount of further litigation can change: (i) there

is not yet scientific proof that cell phone radiation causes brain cancer; and (ii) the

ordinance does not merely require disclosure of a health risk, but of measures that

can be taken to mitigate the health risk.

Simply put, in a high-profile constitutional challenge to a first-of-its kind

ordinance duly enacted by the people’s representatives, and where other

jurisdictions are awaiting the outcome of the case before deciding whether and

how to act in the same policy arena, it is not appropriate to treat the case in the

mamier the panel did here. The Court should therefore rehear the case en banc.

III. THE PANEL WAS WRONG TO STRIKE DOWN SAN
FRANCISCO’S ORDINANCE AS UNCONSTITUTIONAL.

The need for en bane review is all the more pressing because the panel was

wrong to strike down San Francisco’s ordinance, and because the panel’s reasoning

was deeply flawed.

A. The First Amendment Does Not Require The Government To
Wait For Scientific Proof That A Product Harms People Before
Imposing A Disclosure Requirement About That Product.

CTIA’s constitutional challenge is premised on the notion that there is “no

evidence” that cell phone radiation causes brain cancer. CTIA argues that this

precludes governments from requiring any disclosure about the possible health

effects of cell phone radiation, no matter how tempered that disclosure may be.

However, as demonstrated by the voluminous evidence considered by the City’s

legislature and submitted to the district court, there is a serious possibility that cell

phone radiation causes brain cancer. The WHO has identified it as a possible

carcinogen and has recommended that people take measures to reduce exposure.

SER 336. The leading epidemiological study on the issue — the Interphone Study —
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has revealed a 40% increase in cases of brain cancer among the heaviest cell phone

users in the study, even though those users would not be considered heavy users by

today’s standards. SER 311. Not to mention the numerous other studies that were

before the legislature and the district court, which CTIA did not even seek to rebut.

SF Reply at 3-9. And if the preliminary studies identifying a link between cell

phone radiation and brain cancer turn out to be confirmed, this would likely have a

major impact on our public health system, because in contrast to substances like

asbestos and tobacco which affected only a subset of the population, virtually

everyone is now exposed to cell phone radiation starting at a young age. SER 311.

Indeed, at the time San Francisco’s original ordinance was enacted, even the FCC

stated as follows:

Recent reports by some health and safety interest groups have
suggested that wireless device use can be linked to cancer and
other illnesses. These questions have become more pressing as
more and youngerpeople are using the devices, and for longer
periods ot time. Nb scientific evidence currently establishes a
definite link between wireless device use and cancer or other
illnesses, but almost all parties debating the risks of using
wireless devices agree that more and longer-term studies are
needed.

SER 144. In the same document, the FCC provided tips, very similar to the ones

provided by the City’s original ordinance, about how to reduce exposure to RF

energy from cell phones. SER 145.

Although this evidence would not justify a disclosure which stated

unequivocally that cell phone radiation causes cancer, it more than justifies a

measured disclosure like San Francisco’s, which identifies a potential health risk

This langiage was removed from the FCC’s web site shortly after CTL4
sued the City. SbR 147-49. See also Cecilia Kang, FCC changes cell phone
safety guidance, Washington Post, Sept. 30, 2010, available at
http://www.washingtonpost.com/wp
dyn/content/article/20 10/09/3 0/AR2O 10093006444 .html.
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while making clear that no hazard has been proven, thereby allowing consumers to

make their own decisions about whether to take simple measures to minimize the

risk. After all, a company’s “constitutionally protected interest in not providing

any particular factual information” to its customers “is minimal,” and therefore

“disclosure requirements trench much more narrowly on an advertiser’s interests

than do flat prohibitions on speech. . . .“ Zauderer, 471 U.S. at 651. See also

Milavetz, Gallop & Milavetz, P.A. v. US., 130 S. Ct. 1324, 1339 (2010)

(confirming the “minimal” nature of the First Amendment interest in avoiding

factual disclosure requirements). Accordingly, as a general matter disclosure

requirements are valid under the First Amendment if they are “reasonably related”

to a legitimate public purpose. Zauderer, 471 U.S. at 651. See also, e.g., Public

Citizen, 632 F.3d at 220; N Y.S.R.A., 556 F.3d at132-35; Sorrell, 272 F.3d at 1 14

15. San Francisco’s disclosure is reasonably related to the mitigation of a potential

public health risk that could have serious consequences, both from the standpoint

of human suffering and the potential impact on the public health system. And the

City has done far more than necessary in this litigation to demonstrate that the

harm it seeks to mitigate through a disclosure requirement is “potentially real, not

purely hypothetical.” Ibanez v. Florida Dept. ofBus. and Prof Reg., 512 U.S. 136,

146 (1994). It has done far more than necessary to show that there is “some

indication that [the disclosed] information bears on a reasonable concern for

human health or safety or some other sufficiently substantial governmental concern

.“ Int’l Dairy Foods Ass’n v. Amestoy, 92 F.3d 67, 74 (2d Cir. 1996).

It simply cannot be, as CTJA argued and as the panel concluded, that the

First Amendment requires the government to wait for definitive proof of harm

before imposing a disclosure requirement. If this were so, the federal occupational

safety and health regulations would be unconstitutional, because they require
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disclosure as “hazardous” of any chemical that the WHO has classified as a

possible carcinogen. See p. 7, supra. California’s Proposition 65 would also be

unconstitutional, because it similarly requires disclosure of any chemical classified

by the WHO as a “possible carcinogen.” Id.5 The Surgeon General’s alcohol

warning would be unconstitutional, because there is no scientific proof that

drinking alcohol in moderation harms fetuses.6 If the panel were correct that the

mere existence of “debate in the scientific community” about the health effects of

cell phone radiation precludes any disclosure requirement, then any number of

dangerous products would be immune from disclosure requirements until it is far

too late to avoid the harm.

B. The First Amendment Does Not Preclude Disclosure
Requirements From Identifying Mitigation Measures.

The panel’s decision to strike down the ordinance on the ground that it

requires disclosure of measures to reduce radiation exposure is equally flawed. A

disclosure that identified the potential health risks of cell phone radiation without

identifying easy ways to reduce exposure would be far more troubling from the

perspective of the retailer. Anyone concerned about the possible health effects of

cell phone radiation will be put at ease upon learning that there are simple ways to

reduce exposure (such as by using a headset). Absent this information, consumers

CTIA has disputed this, but the unrebutted evidence in the record
demonstrates that California has repeatedly placed chemicals on the “Proposition
65 list” for the sole reason that they were classified as possible carcinogens by the
WHO. SER 8 12-14, 828-75

6 See, e.g., Mayo Clinic, Fetal Alcohol Syndrome (“Although doctors aren’t
sure how much alcohol you’d have to drink to place your baby at risk, they do
know that the more you drink, the greater the chance of problems”) (available at
http ://www.mayoclinic.comlhealth/fetal-alcohol
syndrome/DS00184/DSECTION=risk-factors); see also H. Murkoff, A. Eisenberg
& S. Hathaway, What to Expect When You’re Expecting 57 (2002).
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who are concerned about the issue could be more likely to refrain from purchasing

a cell phone altogether — an outcome nobody seeks.

The same is true of the disclosure requirement upheld in Sorrell. The law in

Sorrell required fluorescent light bulb manufacturers “to inform consumers that the

products contain mercury and, on disposal, should be recycled or disposed of as

hazardous waste.” 272 F.3d atlO7. It included facts (the light bulbs contain

mercury) and a statement about how to deal with the facts (dispose of the light

bulbs as hazardous waste). The statement about mercury would have been

virtually useless without the accompanying instruction; indeed, it might have

caused people not to buy the light bulbs at all, which was not the point. The

panel’s decision is at odds with the Second Circuit’s decision in Sorrell — the

government does not have to make a disclosure virtually useless to survive a First

Amendment challenge.

Furthermore, the fact that the disclosure makes clear that the

recommendations for reducing exposure come from the City and County of San

Francisco does not exacerbate First Amendment concerns; it mitigates them. As

the Supreme Court explained in Rumsfeld v. Forumfor Academic and Institutional

Rights, Inc., 547 U.S. 47, 64-65 (2006) (“FAIR”), “compelled speech” is far more

problematic when the message could be attributed to the entity that is forced to

make the disclosure. See also Envtl. Def Ctr., 344 F.3d at 850 (“Nor is the

[plaintiff] prevented from identifying its dissemination of public information as

required by federal law.”); cf Prune Yard Shopping Ctr. v. Robins, 447 U.S. 74, 88

(1980) (no forced “affirmation of a belief’ where reasonable observer would not

associate the views being expressed on a shopping center with the shopping

center’s owner). Thus, just as the Surgeon General’s alcohol warning is less

constitutionally suspect because it makes clear that the information and
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recommendations come from the government and not the seller of the product, San

Francisco’s disclosure materials mitigate First Amendment concerns by making

abundantly clear that the message is from the City and not from retailers.

CONCLUSION

Because the panel failed to provide guidance on an issue where guidance is

needed, because the panel’s memorandum will have a significant impact on policy

decisions in a way that unpublished decisions should not, and because the panel

was wrong to conclude that the ordinance is unconstitutional, the Court should

grant the petition for rehearing en banc.
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You can limit exposure to Radlo”frequency
(RF) Energy from your cell phone.

Although studies continue to assess potential health effects of mobile phone use,
the World Health Organization has classified RF Energy as a possible carcinogen.
This material was p,parod solely by the City and County of San Francisco and must be provided to consumers under iocai law. )

09/11

if you are concerned about potential health effects from cell phone RF Energy
the City of San Francisco recommends:

• Umiting cell phone use by children
Developing brains and thinner skulls lead to higher absorption in children.

• Using a headset, speakerphone or text instead
Exposure decreases rapidly with increasing distance from the phone.

• Using belt dips and purses to keep distance between your phone and bodyDo not carry on your body to at least meet the distance specified in your phones user manual
• Avoiding cell phones in areas with weak signals (elevators, on transit, etc.)

Using a cell phone in areas of good reception decreases exposure by aflowing the phone to transmit atreduced power.

• Redudng the numberand length of calls
Turn off your cell phone when not in use.

Learn More:

SF Department of the Environment 0 SFEnvironment.org/cellphoneradiation • (415) 355.3700
Federal Communications Commission 0 FCC.gov/cgb/consumerfocts/mobilephone.htmI
World Health Organization 0 WHO Int/mediacentre/factsheets/fsl 93/en/

This material ws prepared solely by the City and County of San Francisco and must be provided te consumers under local law.
- —
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Cell Phones Emit
Radio-frequency Energy

Siudies continue to assess potential health
effects of mobile phone use.

If you wish to reduce your exposure,
the City of Son Francisco recommends that you:
• Keep distance between your phone and body
• Use a headset, speakerphone, or text instead
• Ask for a free factsheet with more tips

barn More

SF Department of Environment SFEnvironment.org/ceIIphonerodioton
Federal Communications Commiuion C FCC.gov/cgb/cnsumerfocti/mobilephone.heml
World Heakh OrganIzation 0 WHO.int/mediacentm/factsh..ts/fs193n/
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You can limit exposure to Radio-frequency
(RF) Energy from your cell •

Although all cell phones sold in the United States must comply with RF safety
limits set by the Federal Communications Commission (FCC), no safety study
has ever ruled out the possibility of human harm from RF exposure. J

This materials prepared sdely by the Oty and Coun of San Francisco and must be provided consumers under local law.

11/fl

.
-,

,,...

RF Energy has been classified by the World Health Organization as a possible carcinogen (rather than\
as a known carcinogen or a probable carcinogen) and studies continue to assess the potential health
effects of cell phones. If you are concerned about potential health effects from cell

Lphone RI Energy, the City of San Francisco recommends:

• Limiting cell phone use by children
Average RF energy deposition for children is two times higher in the brain and up to ten times higher in the
bone marrow of the skull compared with cell phone use by adults.

• Using a headset, speakerphone or text instead
Exposure decreases rapidly with increasing distance from the phone.

• Using belt clips and purses to keep distance between your phone and body
Do not carry on your body to at least meet the distance specified in your phone’s user manual.

• Avoiding cell phones in areas with weak signals (elevators, on transit, etc.)
Using a cell phone in areas of good reception decreases exposure by allowing the phone to transmit at
reduced power.

• Reducing the number and length of calls
Turn off your cell phone when not in use.

I.earn More: SF Department of the Environment @ SFEnvironment.org/cellphoneradiotion • (415) 355-3700
Federal Communications Commission @ FCC.gov/cgb/consumerfacts/mobilephone.html
World Health Organization @ WHO.int/mediocentre/factsheets/Fs193/en/

This material was prepared solely by the City and County of Son Francisco and must be rovided j5nfrlocal/ow.)

11/11
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William Alsup, District Judge, Presiding

Argued and Submitted August 9, 2012
San Francisco, California

Before: SCHROEDER and CALLAHAN, Circuit Judges, and KORMAN, Senior
District Judge.**

This is an appeal and cross appeal from the district court’s order

preliminarily enjoining, in part, provisions of a San Francisco ordinance requiring

cell phone sellers to make certain disclosures to consumers about radiofrequency

energy emissions from cell phones. S.F. Ordinance 156-11 (1022). Under the

standard established in Zauderer v. Office ofDisciplinaty Counsel, 471 U.S. 626

(1986), any governmentally compelled disclosures to consumers must be “purely

factual and uncontroversial.” Id. at 651.

The district court found the factual statements in the revised fact sheet were

accurate and not misleading. Appellant CTIA correctly points out, however, that

the revised fact sheet contains more than just facts. It also contains San

Francisco’s recommendations as to what consumers should do if they want to

reduce exposure to radiofrequency energy emissions. This language could prove

to be interpreted by consumers as expressing San Francisco’s opinion that using

The Honorable Edward R. Korman, Senior United States District
Judge for the Eastern District of New York, sitting by designation.
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cell phones is dangerous. The FCC, however, has established limits of

radiofrequency energy exposure, within which it has concluded using cell phones

is safe. See, e.g., Guidelines for Evaluating the Envt’l Effects ofRadiofrequency

Radiation, 11 F.C.C.R. 15123, 15184 (1996). Moreover, the findings made by the

San Francisco Board of Supervisors on which the challenged ordinance is

predicated acknowledges that “[t]here is a debate in the scientific community about

the health effects of cell phones,” and the district court observed that “San

Francisco concedes that there is no evidence of cancer caused by cell phones.” We

cannot say on the basis of this record that the fact sheet, as modified by the district

court, is both “purely factual and uncontroversial.” Zauderer, 471 U.S. at 651.

The court therefore erred in holding the city could compel distribution of the

revised fact sheet.

The district court enjoined the original ordinance compelling distribution of

broader materials. Id. San Francisco cross-appeals that order, seeking to enforce

the ordinance in its entirety. Since the ordinance compels statements that are even

more misleading and controversial than the revised fact sheet, the original

injunction must be affirmed.
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The order preliminarily enjoining enforcement of the ordinance is

AFFIRMED. The court’s subsequent order modifying the injunction is

VACATED.

The City and County of San Francisco’s motion for judicial notice filed

on January 25, 2012, is granted.

Costs will be awarded to the p1ainiffappellant.

AFFIRMED in part, VACATED in part, and REMANDED.
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