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PRELIMINARY STATEMENT 
 

New York seeks summary judgment to hold defendants liable for violating the National 

Environmental Policy Act of 1969, 42 U.S.C. § 4321 et seq. (“NEPA”).  Defendants have  

refused to prepare an environmental impact statement (“EIS”) or otherwise perform 

environmental review under NEPA concerning development of federal regulations that would 

authorize natural gas development within the Delaware River Basin (the “Basin” or “DRB”).  

Defendants are the Delaware River Basin Commission (“DRBC” or the “Commission”) and its 

Executive Director; and the federal member on the Commission and federal agencies and chief 

executives who he represents on the DRBC (collectively, “Federal Member Defendants”).  

Defendants acknowledge that natural gas development in the DRB may result in 

significant adverse environmental impacts to the Basin’s waters.   Because all defendant 

agencies, including DRBC, are federal agencies subject to NEPA, NEPA requires them to 

prepare an EIS to address those impacts.  Defendants contend that they lack that duty because 

DRBC is not a federal agency subject to NEPA.  They are wrong.  DRBC was created by the 

Delaware River Basin Compact (“Compact”), which Congress approved under the express 

condition that DRBC would be a “federal agency.”  NEPA on its express terms applies to all 

federal agencies, including DRBC. 

Defendants’ refusal to comply with NEPA threatens significant harm to New York’s 

waters, wildlife, and related proprietary and quasi sovereign interests because inadequately 

controlled gas development in the Pennsylvania portion of the Basin would risks pollution of the 

State’s waters.  In addition, gas development there would risk increased air pollution in New 

York, and adverse health impacts for New Yorkers, thereby also increasing the State’s Medicaid 

costs. 
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 2

LEGAL BACKGROUND 

I. THE NATIONAL ENVIRONMENTAL POLICY ACT 

Enacted in 1970, NEPA is the “basic national charter for protection of the environment.”  

40 C.F.R. § 1500.1(a).  NEPA applies to “all agencies of the federal government.”  42 U.S.C. 

§ 4332(2).  Its purpose is “to promote efforts that will prevent or eliminate damage to the 

environment and biosphere and stimulate the health and welfare of man.”  42 U.S.C. § 4321. 

NEPA imposes on federal agencies the “obligation to consider every significant aspect of the 

environmental impact of a proposed action [and to] inform the public that it has indeed 

considered environmental concerns in its decision-making process.”  Baltimore Gas & Elec. v. 

Natural Res. Def. Council, 462 U.S. 87, 97 (1983).   

Under NEPA and its regulations, a “federal action” includes “projects and programs 

entirely or partly financed, assisted, conducted, regulated, or approved by federal agencies; new 

or revised agency rules, regulations, plans, policies, or procedures.”  Id. § 1508.18(a).  

Preparation of an EIS, subject to public comment, is the “core requirement” of NEPA for every 

proposed “major federal action,” defined as a federal action which “might” cause significant 

environmental impacts.  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 

(1989); American Bird Conservancy, Inc. v. FCC, 516 F.3d 1027, 1034 (D.C. Cir. 2008).  

An EIS must include a detailed statement of the environmental impacts of the proposed 

action, adverse environmental effects that cannot be avoided, and alternatives to the proposed 

action.  42 U.S.C. § 4332(2)(C).  Consideration of alternatives “is the heart of the EIS,” id.,  

§ 1502.14, and the EIS must also include appropriate measures to mitigate environmental 

impacts.  Id. §§ 1502.14(f), 1502.16(h). 
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 3

The duty to prepare an EIS applies to federal agencies with “jurisdiction by law” over a 

proposed major action, defined as the “authority to approve, veto, or finance all or part of the 

proposal.”  Id. § 1508.15.  If multiple federal agencies have “jurisdiction by law” over an action, 

each agency must prepare an EIS, or reasonably rely on an EIS prepared by another federal 

agency.  San Luis & Delta-Mendota Water Auth. v. Salazar, 2009 WL 1575169, at *20 (E.D. 

Cal. 2009); Anacostia Watershed Soc’y v. Babbitt, 871 F. Supp. 475, 481-86 (D.D.C. 1994). 

NEPA review must occur at the “earliest possible time” in the decision-making process.  

40 C.F.R. § 1501.2.  Early review is necessary so that review “will not be used to rationalize or 

justify decisions already made.”  Id. § 1502.5.  Federal agencies must “integrate the requirements 

of NEPA with other planning and environmental review procedures required by law or by 

agency practice so that all such procedures run concurrently rather than consecutively.”  Id. 

§ 1500.2(c). They “shall commence preparation of an EIS as close as possible to the time the 

agency is developing or is presented with a proposal.”  Id. § 1502.5.  In the context of a proposed 

rule, such as the DRBC regulations, “the draft EIS shall normally accompany the proposed rule.”  

Id. § 1502.5(d).   

II. THE DRB COMPACT 

Congress and the respective state legislatures of New York, New Jersey, Delaware, and 

Pennsylvania, voted to approve the Compact, and President Kennedy signed it into law subject to 

express reservations by Congress in 1961. See Pub. L. 87-328, 75 Stat. 688 (Sept. 27, 1961).  

The parties to the Compact agreed that “the conservation, utilization, development, management, 

and control of the water and related resources of the Delaware River Basin under a 

comprehensive multipurpose plan will bring the greatest benefits and produce the most efficient 

service in the public welfare.”  Compact, Whereas Clause.  
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The Basin is an area of great environmental importance.  Covering over 13,500 square 

miles, the Basin drains portions of four states and supplies drinking water to 15 million people.  

Declaration of Dr. Charles Silver (Feb. 13, 2012) (“Silver Decl.”) ¶ 6.  The Basin includes the 

Delaware portion of the New York City Watershed, which provides most of the unfiltered 

drinking water consumed by 9 million New Yorkers each day.  Id.  It also includes the beautiful 

and pristine Upper Delaware River, designated by the federal government as a “Scenic and 

Recreational River” and administered by Defendant NPS.  Declaration of William Rudge, (Jan. 

30, 2012) (“Rudge Decl.”) ¶¶ 5-7; Silver Decl. ¶ 6.  The River provides habitat for wildlife such 

as the bald eagle, trout and other fish, and the endangered dwarf wedgemussel, and offers 

extraordinary recreational opportunities.  Rudge Decl. ¶¶ 8-12.   

The Compact created the DRBC to manage and regulate water resources within the 

Basin.  Congress approved the Compact pursuant to its authority under the Compacts Clause of 

the United States Constitution, and conditioned that approval on the designation of the DRBC as 

a “federal agency” in the statute effectuating the Compact,  Pub. L. 87-328, 75 Stat. 688, 

§§ 15(o), 15.1(s)(1) (1961) (“the Act”).  DRBC regulations are federal regulations published in 

the Code of Federal Regulations.  See 18 C.F.R. Parts 401, 410, 420, 430.  Since at least 1984, 

the federal Council on Environmental Quality (“CEQ”), authorized by NEPA to implement the 

statute, has held that DRBC is subject to NEPA because DRBC has “jurisdiction by law” over 

water resource projects within the Basin, a view that CEQ continues to express on its website.1   

 Pursuant to Section 5019(a) of the Water Resources Development Act of 2007, Public 

Law 110-114 (“WRDA”), the Division Engineer, North Atlantic Division of Defendant Army 

                                                 
1  See Appendices: NEPA Implement. Procedures; Appendices I, II, and III, 49 Fed. Reg. 49750 (Dec. 21, 

1984), available at http://ceq.hss.doe.gov/ceq_regulations/regulations.html; see especially 49 Fed. Reg. at 49774 
(DRBC has jurisdiction by law under NEPA), available at http://ceq.hss.doe.gov/nepa/regs/ceq/ iii-7app2.pdf (page 
21). 
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Corps of Engineers (“ACE”), serves as the federal member of DRBC.  WRDA, § 5019(a).  The 

federal member reports to and represents Federal Member Defendants ACE, Fish and Wildlife 

Service (“FWS”), National Park Service (“NPS”), and Environmental Protection Agency 

(“EPA”) on matters concerning the Basin and the DRBC.  Declaration of Philip Bein (Feb. 13, 

2012) (“Bein Decl.”), Exhs. F, H; Silver Decl., Exh. E. 

 While each member of the Commission has one vote, only the federal government:  

retains power and control over all navigable waters within the Basin; has the unilateral right to 

withdraw from the Compact or modify its terms; and can suspend, modify or delete any portion 

of the Comprehensive Plan that acts as a charter for all of DRBC’s activities and regulations.  

Compact, §§ 1.4, 2.2, 2.5; Act, 15.1(s).   

Following enactment of NEPA in 1970, DRBC repeatedly acknowledged that it was 

subject to that statute, promulgated regulations published at 18 C.F.R. Part 401, Subpart D, to 

perform NEPA review, and prepared EISs under that statute until 1980.  Thereafter, it suspended 

its environmental review regulations for lack of funds, and it revoked those regulations 

altogether in 1997.  62 Fed. Reg. 64154 (Dec. 4, 1997). 

FACTUAL BACKGROUND 

I. Natural Gas Development in the Basin 

On May 19, 2009, Defendant Collier, as Executive Director of DRBC, issued a 

determination under Section 3.8 of the Compact prohibiting natural gas extraction projects 

(unless authorized by DRBC) within an area comprising the Basin in New York and nearby areas 

in Pennsylvania, all lying within the Marcellus Shale geologic formation.  Ms. Collier found that 

“as a result of water withdrawals, wastewater disposal and other activities, natural gas extraction 

projects in these [gas bearing] formations may individually or cumulatively affect the water 
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quality in [in these areas] by altering their physical, biological, chemical or hydrological 

characteristics.”  Silver Decl. ¶ 9(a), Exh. A.  EPA had previously found that natural gas 

development within the New York City Watershed, including the portion within the Basin, 

threatens the City’s “high quality unfiltered water supply.”  Silver Decl. ¶ 9(d), Exh. G. 

On May 5, 2010, DRBC approved development of proposed regulations that would 

authorize gas development.  Bein Decl., Exhs. C.  The federal member voted in support of that 

resolution, on behalf of other Federal Member Defendants, who “agreed [with him] to vote 

[within the DRBC] against a moratorium on regulation development pending completion of an 

impact study.”  Bein Decl., Exhs. C, F.   Thereafter, DRBC reiterated its concerns regarding gas 

development, stating: that the “collective effects of the thousands of wells and supporting 

facilities that are projected in the basin pose potentially significant adverse effects on the surface 

water and groundwater of the basin.”  Id; Silver Decl. ¶ 9(b), Exh. B.  Defendants FWS and NPS 

reached the same conclusion, and the federal member acknowledged the “need for a cumulative 

impact study” to address those potentially significant effects.  Silver Decl. ¶ 9(c), Exh. D.  

DRBC then developed proposed regulations that would authorize gas development in the 

Basin, using its own staff and spending over $500,000 of its own funds.  Gore Decl., ¶ 11.  On 

December 6, 2010, New York’s Governor Paterson wrote to Ms. Collier requesting that DRBC 

delay publication of its proposed regulations to enable New York to complete its environmental 

review of gas development in New York pursuant to the State’s analogue to NEPA, the State 

Environmental Quality Review Act (“SEQRA”), and invited DRBC to participate in that review.  

Bein Decl., Exh. G.  DRBC did not do so, and published those proposed regulations on 

December 9, 2010, with the agreement of the federal member, on behalf of the Federal Member 

Defendants, over New York’s  objection.  Bein Decl., Exhs. H, I. 
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On April 15, 2011, Attorney General Schneiderman filed formal comments with the 

Commission concerning its regulatory proposal, requesting that it perform NEPA review for 

them.  Three days later, the Attorney General wrote to the federal member, with copies to the 

other defendants, requesting that they prepare an EIS under NEPA, or otherwise New York 

would file suit to compel that review.  Bein Decl., Exh. L. 

On May 24, 2011, the federal member responded, stating that the federal government 

would not do so because “the federal commissioner is neither required to produce, nor has the 

statutory authority to perform, a study under NEPA as part of this process.”  Bein Decl., Exh. M.  

On May 31, 2011, the State filed this lawsuit against the Federal Member Defendants. 

On September 7, 2011, the New York Department of Environmental Conservation 

(“DEC”) published a revised draft EIS for proposed gas development in New York, including the 

State’s portion of the Basin.  Because of potentially significant risks to the New York City 

Watershed, the draft EIS recommended prohibiting expected gas development there.  Silver 

Decl. ¶ 9(f), Exh. K.  In the draft EIS, New York DEC also proposed other measures to prevent 

pollution and other harm to water resources from gas development.  Id. ¶¶ 31, 35. 

On November 8, 2011, DRBC published a revision to its proposed regulations.  Bein 

Decl., Exh. O.   Despite New York DEC’s findings in its draft EIS, the DRBC revision allows 

for gas development within the New York City Watershed in the Basin, and does not include 

many of the measures to prevent water pollution proposed by New York DEC in its draft EIS.  

DRBC has not yet voted on its proposed revised regulations.  Id.  

On November 21, 2011, the State amended its complaint as of right to assert claims 

against the DRBC Defendants.  Like the Federal Member Defendants, DRBC refuses to perform 

environmental review pursuant to NEPA, and has not done so since 1980. 
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II. New York’s Increased Risk of Water Pollution and Harm to Wildlife, Land 
 and Scenic Vistas in the State 
 

New York has significant interests in the environmental resources of the New York 

portion of the Basin, including the water of the Delaware River; the eagles, mussels and other 

wildlife that live in or near the river which are owned by the State; and State boat launches, 

fishing access points, eagle observation areas, wildlife preserves, and roads near the River.  See, 

e.g., Rudge Decl. ¶ 15, 17-20; Silver Decl. ¶ 48; N.Y. Envtl. Cons. Law § 15-0103(8).  Through 

its citizens, the State also has interests in the air, water, wildlife,  and scenic vistas in the New 

York portion of the Basin.  See, e.g., Rudge Decl. ¶¶ 16-20; Silver Decl. ¶¶ 46-48.   

The Commission and the gas industry, among others, expect that thousands of natural gas 

wells will be developed in the Basin.  Silver Decl. ¶  7; Declaration of Lyle Chinkin (Feb. 8, 

2012) (“Chinkin Decl.”) ¶¶ 22-24.  That development is expected to use high-volume hydraulic 

fracturing (“HVHF”) technology, which releases gas from the shale formation by pumping 

millions of gallons of water, sand and chemicals, some of which are toxic, under high pressure 

deep underground to fracture the shale.  Silver Decl. ¶ 7. 

As discussed above, there is a broad consensus, shared by the defendants, Plaintiff New 

York, and other federal and local government agencies, that gas development in the Basin has 

the potential to cause significant adverse environmental impacts.   See id. ¶¶ 8-9.  Among other 

things, gas drilling poses a significant risk of water pollution in the Basin.   At each well, the 

HVHF process produces large quantities of wastewater – more than a million gallons in some 

cases – contaminated with toxic metals, radioactive substances and dissolved solids.  Id. ¶¶ 13-

16.  There have been repeated spills or other discharges of this polluted water to surface waters 

and groundwater over the past few years in parts of Pennsylvania outside the Basin.  

Pennsylvania issued over 1,600 environmental violations  to drilling operators in 2008-2010, and 
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there have been a number of significant water contamination episodes in Pennsylvania, including 

discharges of wastewater that contaminated miles of the Monongahela River.  Id. ¶¶ 21-26.     

However, the measures New York DEC proposed in its revised draft EIS to prevent water 

pollution from gas development in New York would not apply to gas development in the 

Pennsylvania portion of the Basin.  Water pollution from HVHF occurring there would put New 

York’s environmental interests at risk.  Contamination would pollute New York’s portion of the 

Upper Delaware River, and threaten the survival of aquatic organisms, such as the dwarf 

wedgemussel and trout, and other wildlife that rely on food or water from the River, including 

the bald eagle.  Id. ¶¶ 17, 39-44; Rudge Decl. ¶¶ 11-14.  Pollution would also risk reduction in 

New Yorkers’ usage of State-owned facilities that the State makes available to the public for 

recreation on the River.  Rudge Decl. ¶¶ 16-19;  Silver Decl. ¶¶ 48.  In addition to the water 

pollution, the installation of drilling rigs and other equipment on the Pennsylvania side of the 

Delaware Valley threatens to degrade the scenic vistas viewed from New York, including from 

New York’s scenic byway, also owned by the State.  Rudge Decl. ¶ 20; Silver Decl. ¶¶ 46-48. 

In light of these and other harms, there is a broad consensus that an environmental impact 

analysis is necessary to assess and mitigate these environmental impacts from gas development 

in the Basin.  Silver Decl. ¶¶ 8-9.   

III. New York’s Increased Risk of Air Pollution and  
 Harm to its Citizens Health and Related Interests 
 

As Defendant EPA has found: 

Ozone is an air pollutant that harms human health in many ways: 

Breathing ozone can trigger . . . chest pain, coughing, throat irritation, and 
congestion.  It can worsen bronchitis, emphysema, and asthma [and] . . . can 
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reduce lung function and inflame the linings of the lungs.  Repeated exposure may 
permanently scar lung tissue.2  
 

As a result, ozone causes premature mortality and results in increased emergency room visits and 

hospitalizations.  Schwartz Decl. ¶¶ 19, 24-27.  Increases in ozone produce increases in these 

medical conditions.  Schwartz Decl. ¶¶ 9-12, 43.   

Many areas in New York suffer from high ozone levels.  In particular, the New York City 

metropolitan area exceeds the current national air quality limit for ozone, and Orange County, 

New York, just across the River from Pennsylvania and partially located in the Basin, is near the 

current limit and would exceed a lower limit that EPA has considered.  Chinkin Decl. ¶¶ 12-13. 

In general, ozone is not directly emitted from pollution sources, but instead forms in the 

air when various types of nitrogen oxides (“NOx”) react with sunlight and certain hydrocarbons, 

known as volatile organic compounds.3 The source of the NOx that produces ozone in the 

atmosphere is predominantly the combustion of fossil fuels, including the diesel fuel used in on- 

and off-road vehicles and equipment such as drilling rigs and hydraulic fracturing pumps.4   

Ozone and ozone precursors, including NOx in particular, travel across state lines, 

including the Pennsylvania/New York border, and cause health problems in downwind states 

such as New York.5  As part of an August 2011 rulemaking, for example, defendant EPA 

                                                 
2   EPA, Ground Level Ozone:  Health at http://www.epa.gov/air/ozonepollution/health.html; see also Declaration of 
Dr. Joel Schwartz (Feb. 9, 2012) (“Schwartz Decl.”) ¶¶ 9-11, 17-18, 20; Am. Cmplt. ¶ 84. 
3   EPA, Ground Level Ozone:  Basic Information at http://www.epa.gov/air/ozonepollution/basic.html; see also 
Chinkin Decl. ¶ 14; Am. Cmplt. ¶ 83. 

4  See, e.g., EPA, Integrated Science Assessment for Ozone and Related Photochemical Oxidants at 3-5 to 
3-6 (second external draft, 2011), available at http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=226363; EPA, 
Integrated Science Assessment for Oxides of Nitrogen and Sulfur -- Ecological Criteria at 2-2 to 2-3 (2008), 
available at http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=201485; ALL Consultants, NY DEC SGEIS 
Information Requests at 10-12, 45-47 (Sept. 16, 2010) (Bein Decl., Ex. [[xx]]); see also Am. Cmplt. ¶ 81-82. 

5  See Federal Implementation Plans:  Interstate Transport of Fine Particulate Matter and Ozone and 
Correction of SIP Approvals, 76 Fed. Reg. 48208 (Aug. 8, 2011); Rule To Reduce Interstate Transport of Fine 
Particulate Matter and Ozone (Clean Air Interstate Rule); Revisions to Acid Rain Program; Revisions to the NOx 
SIP Call; Final Rule, 70 Fed. Reg. 25162 (May 12, 2005); Finding of Significant Contribution and Rulemaking for 
Certain States in the Ozone Transport Assessment Group Region for Purposes of Reducing Regional Transport of 
Ozone; Rule, 63 Fed. Reg. 57356 (Oct. 27, 1998). 
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determined that Pennsylvania sources were the second largest out-of-state contributor to ozone 

levels at monitoring sites in Suffolk County and Westchester County.6     

Gas drilling and production activities in the Pennsylvania portion of the DRB would 

increase NOx emissions from that area.  During the peak-year of drilling, annual emissions would 

increase by 870 to 12,420 tons, while during an average year annual emissions would increase by 

about two-thirds of those amounts.  Chinkin Decl. ¶¶ 25, 29.  With a high degree of certainty, 

these increases in NOx emissions would reach New York and increase ozone levels in the State, 

and in particular in the New York City metropolitan area and other counties near Pennsylvania, 

such as Orange County.  Id. ¶¶ 7.  The increased ozone in New York would cause increases in 

respiratory illness and premature mortality among New Yorkers.  Schwartz Decl. ¶¶ 3, 13, 23, 

43.  The increases in illness would result in increases in emergency room visits and 

hospitalization, including for individuals covered by Medicaid, so that New York’s Medicaid 

expenditures would increase as well.  Id. ¶¶ 17-23, 43-44; Am. Cmplt. ¶¶ 83-86.   

STANDARDS OF REVIEW 

Motions to Dismiss:   On the Rule 12(b)(1) motions to dismiss for lack of subject matter 

jurisdiction and the Rule 12(b)(6) motions to dismiss for failure to state a claim, federal courts 

accept as true all material facts alleged in the complaint and draw all reasonable inferences in the 

plaintiff’s favor.  See, e.g., Sharkey v. Quarantillo, 541 F.3d 75, 83 (2d Cir. 2008) (Rule 

12(b)(1), ripeness); Carver v. City of New York, 621 F.3d 221, 225 (2d Cir. 2010) (Rule 12(b)(1), 

standing); Ganino v. Citizens Utils Co., 228 F.3d 154, 161 (2d Cir. 2000) (Rule 12(b)(6)).   

On the Rule 12(b)(1) motions, New York, as the party invoking jurisdiction, bears the 

burden of proof.  See, e.g., Sharkey, 541 F.3d at 82-83 (ripeness); City of New York v. Golden 

                                                 
6  EPA, “Contributions of 8-hour ozone, annual PM2.5, and 24-hour PM2.5 from each state to each 

monitoring site” (Tab “CSAPR Ozone Contributions,” lines 229-31, 233), available at 
www.epa.gov/crossstaterule/pdfs/CSAPR_Ozone and PM2.5_ Contributions.xls. 
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Feather Smoke Shop, Inc., No. 08-CV-3966 (CBA), 2009 WL 705815, at *3 (E.D.N.Y. Mar. 16, 

2009) (sovereign immunity).  On the Rule 12(b)(6) motions, New York bears the burden of 

pleading facts sufficient “to state a claim to relief that is plausible on its face.”  Starr v. Sony 

BMG Music Entm’t, 592 F.3d 314, 321 (2d Cir. 2010) (quoting Bell Atl. Corp. v. Twombly, 555 

U.S. 544, 570 (2007)).  A claim is facially plausible if it “pleads factual content that allows the 

court to draw the reasonable inference that the defendant is liable for the misconduct alleged.”  

Id. (quoting Ashcroft v. Iqbal, 556 U.S. 662, 129 S. Ct. 1937, 1949 (2009)).  

Motions for Summary Judgment:  Federal courts grant summary judgment motions if  

movant shows that “there is no genuine dispute as to any material fact and the movant is entitled 

to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  The movant bears the initial burden of 

showing the absence of a genuine issue of material fact.  See, e.g., Department of Commerce v. 

House of Representatives, 525 U.S. 316, 329 (1999).  If the movant meets this initial burden, and 

in response the opposing party fails to offer affidavits or other evidence that “set out specific 

facts showing that there is a genuine issue for trial,” the court should grant summary judgment.  

Fed. R. Civ. P. 56(e)(2).   

ARGUMENT 

I. NEW YORK HAS STANDING 

New York has standing to bring this action under Article III of the United States 

Constitution because it has demonstrated:  “[1] that it has suffered a concrete and particularized 

injury that is either actual or imminent, [2] that the injury is fairly traceable to the defendant, and 

[3] that it is likely that a favorable decision will redress that injury.”  Massachusetts v. EPA, 549 

U.S. 497, 517 (2007) (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)).  New 
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York meets this standard based on injuries to the State’s proprietary interests and, as parens 

patriae, based on injuries to the interests of the State’s citizens.  

A. New York Has Both Proprietary and Parens Patriae Injury-in Fact 

1. New York’s Proprietary Injuries-in-Fact 

States have standing to sue federal agencies for violations of NEPA and other laws to 

protect their proprietary and sovereign interests from harm.7  

“To establish an injury-in-fact from failure to perform a NEPA analysis, a litigant must 

show:  1) that in making its decision without following the NEPA’s procedures, the agency 

created an increased risk of actual, threatened or imminent environmental harm; and 2) that this 

increased risk of environmental harm injures its concrete interests.”  Sierra Club v. United States 

Dept. of Energy, 287 F.3d 1256, 1265 (10th Cir. 2002); see also Nulankeyutmonen Nkihtaqmikon 

v. Impson, 503 F.3d 18, 27 (1st Cir. 2007); City of Sausalito v. O’Neill, 386 F.3d 1186, 1197 (9th 

Cir. 2004) (injury-in-fact when the agency has allegedly not done a proper NEPA review and the 

plaintiff has a concrete interest threatened by the proposed agency action).  The Second Circuit 

has held that such enhanced risk is injury-in-fact.  See Baur v. Veneman, 352 F.3d 625, 633-34 

(2d Cir. 2003); LaFleur v. Whitman, 300 F.3d 256, 270 (2d Cir. 2002) (risk of exposure to air 

                                                 
7  NEPA cases: New Mexico ex rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 683, 697 n.13 (10th Cir. 

2009) (state standing to litigate a NEPA challenge against a federal agency based on a financial burden arising from 
harm to its water resources); California v. Block, 690 F.2d 753, 776 (9th Cir. 1982) (state standing to sue federal 
agency when decisions based on agency’s inadequate NEPA analysis affected state-owned lands); cf. City of 
Sausalito v. O’Neill, 386 F.3d 1186, 1197-98 (9th Cir. 2004) (city standing to litigate NEPA challenge to protect its 
“proprietary interest” in its real property, tax revenues and its municipal  responsibilities, powers and assets).  Other 
statutes:  see, e.g., Alfred L. Snapp & Sons v. Puerto Rico, 458 U.S. 592, 601-602 (1982) (state can sue to protect its 
interest as landowner); Natural Res. Def. Council v. EPA, 542 F.3d 1235, 1248-49 (9th Cir. 2008) (New York had 
standing to challenge EPA inaction based on harm to the state’s proprietary interest in its waterways); Department of 
Energy v. Louisiana, 690 F.2d 180, 187 (Temp. Emer. Ct. App. 1982) (state standing to challenge federal agency 
rulings based on loss of income from state-owned lands); Carey v. Klutznick, 637 F.2d 834, 838 (2d Cir. 1980) (New 
York had standing to challenge federal agency practices based on loss of federal funding); City of New York v. 
Heckler, 578 F. Supp. 1109, 1119 (E.D.N.Y. 1984) (Weinstein, C.J.) (New York had standing based on economic 
injury from having to meet the needs of individuals removed from federal disability programs), aff’d on other 
grounds, 742 F.2d 729 (2d Cir. 1984), aff’d on other grounds, 476 U.S. 467 (1986). 
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pollutant).  Moreover, “the injury-in-fact necessary for standing need not be large, an identifiable 

trifle will suffice.”  LaFleur, 300 F.3d at 270 (internal quotation marks omitted).   

Under this standard, New York has established that Defendants’ refusal to perform 

NEPA review increases the risk of harm to its proprietary interests.  New York has proprietary 

interests in its water, wildlife and land.  See, e.g., Natural Res. Def. Council v. EPA, 542 F.3d 

1235, 1249 (9th Cir. 2008) (standing based on New York’s assertion of a proprietary interest in 

its water); New York Envtl. Conserv. Law § 15-0103(8) (New York owns all fish and other 

wildlife found in water or on land in the State).  The State has shown an increased risk of harm to 

these interests:  risks due to likely spills or other pollution from gas development activities in 

Pennsylvania affecting New York’s water, wildlife, and state-owned facilities sufficient to 

establish proprietary standing.8   See Factual Background section II above.   

New York has also shown a risk of increased State expenditures on Medicaid because gas 

development in the Pennsylvania portion of the DRB would “with a high degree of certainty” 

increase ozone levels in New York, Chinkin Decl. ¶ 7, and those increases in ozone would 

increase New York’s Medicaid expenditures from respiratory-related emergency room visits and 

hospitalizations.  See Factual Background section III above; see also Am. Cmplt. ¶¶ 83-86.   

In light of this evidence, the argument that the State lacks a concrete interest supporting 

its claimed procedural injury under NEPA, 2d DRBC Br.9 at 13-14 (citing Summers v. Earth 

Island Inst., 555 U.S. 488 (2009)), FMD Br. at 18 (same); Ind. Br. at 13-14 (same), collapses.   

                                                 
8  See, e.g., Massachusetts v. EPA, 549 U.S. at 522-23 (harm to State-owned land and recreational 

facilities); Sierra Club v. United States Army Corps of Eng’rs, 645 F.3d 978, 987-88 (8th Cir. 2011) (harm to an 
endangered mussel, raptors and terns, increases in dust, light and noise pollution, and aesthetic harm from presence 
of smokestack); Natural Res. Def. Council, 542 F.3d at 1249 (harm to New York’s part of Lake Champlain and the 
Long Island Sound); Sausalito, 386 F.3d at 1198-99 (harm to city’s quiet, beauty, and serenity, increase in air 
pollution, and harm to city’s marina, parks, trails and shoreline). 

9  Briefs of other parties and amici referenced in this brief are:  Federal Member Defendants’ January 12, 
2012 brief (“FMD Br.”); the DRBC Defendants’ November 1, 2011 and January 12, 2012 briefs (“1st DRBC Br.” 
and “2nd DRBC Br.”) and the Industry Amici’s January 12, 2012 brief (“Ind. Br.”). 
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The argument that New York’s injuries are not immediate enough or are too speculative, 

2d DRBC Br. at 10-13, FMD Br. at 17; Ind. Br. at 10-14, relies on a misunderstanding of the 

governing law.   Plaintiffs asserting procedural rights need not “meet[ ] all of the normal 

standards for . . . immediacy.”  Lujan v. Defenders of Wildlife, 504 U.S. 555, 572 n.7 (1992).  

Future injury-in-fact suffices to establish standing and exists if there is an “objectively 

reasonable likelihood” of harm.  Amnesty Int’l USA v. Clapper, 638 F.3d 118, 134 (2d Cir. 

2011).  The likelihood need not be great:  “even a small probability of injury is sufficient to 

create a case or controversy – to take a suit out of the category of the hypothetical.”  

Massachusetts v. EPA, 549 U.S. 497, 525 n.23 (2007) (quoting Village of Elk Grove v. Evans, 

997 F.2d 328, 329 (7th Cir. 1993)).   

As set out above, New York has established that there is an objectively reasonable 

likelihood of harms to its proprietary interests.  See, e.g., Chinkin Decl. ¶ 7 (“with a high degree 

of certainty,”, emissions from Pennsylvania portion of the DRB would increase ozone in New 

York); Schwartz Decl. ¶¶ 17-23.  The assertion that the harm to New York is not sufficiently 

imminent because the prospect of drilling is “conclusory or speculative,” FMD Br. at 19, or 

because the Commission has not yet allowed any drilling, Ind. Br. at 11, also fail.  There is future 

injury-in-fact under NEPA even when the harmful event is not absolutely certain or not likely to 

occur in the immediate future.  See, e.g., Idaho ex rel. Idaho Pub. Util. Comm’n v. ICC, 35 F.3d 

585, 589 (D.C. Cir. 1994) (state had standing even when it was not possible to “predict whether - 

or when” the harmful activity would take place); see also Lujan, 504 U.S. at 572 n.7 (dictum 

stating that a plaintiff has standing to challenge a failure to perform a NEPA analysis for a 

proposed dam “even though the dam will not be completed for many years”).  In any event, there 

is no doubt that the DRBC and the gas industry expect gas drilling in the DRB on a large scale; 
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indeed, New York relies on their  drilling scenarios in its standing declarations.  See Chinkin 

Decl. ¶ 22-24.  The DRBC’s preparation of regulations and the gas industry’s strong expression 

of intent to develop gas wells set forth in its motion to intervene confirm that they expect gas 

drilling in the DRB.  The Federal Member Defendants cite no authority, and New York knows of 

none, that would require New York to “identify specific development sites,” FMD Br. at 17, 

especially when harms would occur under several scenarios based on the Commission’s and the 

gas industry’s own development estimates.  See, e.g., Mid-States Coal. for Progress v. Surface 

Transp. Bd., 345 F.3d 520, 549 (8th Cir. 2003) (NEPA analysis of air pollution required when the 

nature of the effect was clear but the extent was not).   

The argument that New York suffers no injury arising from drilling in the New York City 

watershed or elsewhere in New York in light of NYS DEC regulatory authority within the State, 

2nd DRBC Br. at 10-12; FMD Br. at 17-18; Ind. Br. at 14, is not on point, since New York is not 

relying on harm arising from activities in New York for the purpose of these motions.  

The Federal Member Defendants argue that New York does not have proprietary standing 

because all of its interests are parens patriae interests of its citizens.  FMD Br. at 16-17.  But 

New York’s interests in its water, wildlife, land and financial resources are proprietary interests 

as stated in the authorities cited above.  Moreover, even if New York only had parens patriae 

interests, it has standing based on those parens patriae interests, as shown in the next section.10   

b. New York’s Parens Patriae Injuries-in Fact 

New York has parens patriae injuries-in-fact.  A state sues as parens patriae to protect 

its quasi-sovereign interests in protecting the health and well-being of its citizens.  City of New 

                                                 
10  Industry’s claim that there is no injury because the gas industry has adopted “rigorous best practices” 

that would “reduce environmental risks.”  Ind. Br. at 13, is conclusory.  The Institute cites nothing that indicates (1) 
what those purported “best practices” are; (2) whether any gas operators actually follow any such voluntary 
standards; or (3) whether such practices, if followed, actually reduce environmental risks. 
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York v. Heckler, 578 F. Supp. 1109, 1122-23 (E.D.N.Y. 1984) (State had parens patriae standing 

to sue federal agency), aff’d on other grounds, 742 F.2d 729 (2d Cir. 1984), aff’d on other 

grounds, 476 U.S. 467 (1986); see also Carey v. Klutznick, 637 F.2d 834, 838 (2d Cir. 1980) 

(same).  Those quasi-sovereign interests include protecting the state’s environment:  as the 

Supreme Court explained in upholding Georgia’s action against an out-of-state polluter: 

This is a suit by a State for injury to it in its capacity of quasi-sovereign.  In that 
capacity the State has an interest independent of and behind the titles of its 
citizens, in all the earth and air within its domain.  It has the last word as to 
whether its mountains shall be stripped of their forests and its inhabitants shall 
breathe pure air. 
 

Georgia v. Tennessee Copper Co., 206 U.S. 230, 237 (1907) (emphasis in original).   

In its 2007 Massachusetts v. EPA decision, the Supreme Court reaffirmed state parens 

patriae standing to sue the federal government in an action concerning EPA’s failure to control 

air emissions.  549 U.S. at 518-26 (quoting Tennessee Copper).  But that was neither the first nor 

the last decision allowing states to litigate as parens patriae against the federal government to 

protect the states’ environment.11  In 2009, for example, the Second Circuit ruled on New York’s 

NEPA challenges against the federal Nuclear Regulatory Commission based on the standing 

assertion that environmental risks from nuclear power plants could harm New York’s citizens.  

New York v. NRC, 589 F.3d 551, 553 (2d Cir. 2009). 

Under this authority, New York has parens patriae standing.  As set out above, New 

York has shown that gas development in the Pennsylvania portion of the Basin will increase 

risks of harm to its interests in protecting the water, wildlife, land, air, and health of its citizens.  

                                                 
11  See, e.g., Nebraska v. Wyoming, 515 U.S. 1, 20 (1995) (Wyoming had standing to sue the United States 

regarding the United States’ alleged interference with the state’s “quasi-sovereign” interests in state water 
entitlements); id. at 27 (partial dissent by Justice Thomas noting that he saw no reason why Wyoming could not 
have filed its claim against the United States in district court); New Mexico, 565 F.3d at 696 n.13 (New Mexico had 
standing to assert its interest in preventing harm to land within its borders); Natural Res. Def. Council, 542 F.3d at 
1248 n.8 (New York had parens patriae standing to enforce the Clean Water Act against the federal government); 
cf. City of Rochester v. United States Postal Serv., 541 F.2d 967, 972 (2d Cir. 1976)). 
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The defendants rely on Snapp and other decisions to argue that New York cannot assert 

parens patriae standing here, but their argument fails.  First, the Supreme Court’s 2007 decision 

in Massachusetts reaffirmed the availability of state parens patriae standing against the federal 

government.12  To the extent there is any conflict between the Court’s decision in Snapp reached 

25 years earlier and Massachusetts, Massachusetts controls, because it is the later decision and it 

found parens patriae standing in  a holding, while the Snapp footnote was dictum, since the 

federal government was not a defendant there.  Defendants’ argument against parens patriae 

standing falters because it relies almost exclusively on cases decided before the Massachusetts 

decision.  See 2nd DRBC Br. at 13 n.6 (incorporating Federal Member Defendants’ brief), FMD 

Br. at 15-16 (citing decisions from 1975 through 1992 and in 2009).  The one post-

Massachusetts case defendants cite, Michigan v. EPA, 581 F.3d 524 (6th Cir. 2009), 

acknowledges Massachusetts and then considers parens patriae standing only to deny it because 

the challenged federal action did not injure the state, but benefited it.  Id. at 529. 

Second, even before Massachusetts courts found that states could sue the federal 

government as parens patriae.  In the City of New York v. Heckler decision, this Court held that 

state parens patriae standing against the federal government is available under Snapp.  Heckler, 

578 F. Supp at 1122-23, aff’d on other grounds, 742 F.2d 729 (2d Cir. 1984), aff’d on other 

grounds, 476 U.S. 467 (1986);13 see also New York v. Sebelius, No. 1:07-CV-1003, 2009 WL 

1834599, at *12 (N.D.N.Y. June 22, 2009) (citing Massachusetts and pre-Massachusetts 

decisions in concluding that “the weight of the caselaw indicates that a parens patriae claim 

                                                 
12  See New Mexico, 565 F.3d at 697 n.13 (under Massachusetts v. EPA, New Mexico had parens patriae 

standing against EPA); Natural Resources Def. Council, 542 F.3d at 1248 n.8 (same); New York v. Sebelius, No. 
1:07-CV-1003, 2009 WL 1834599, at *12 (N.D.N.Y. June 22, 2009) (citing Massachusetts and other authority). 

13  While the Supreme Court and the Second Circuit did not address standing in their review of the Heckler 
decision, the fact that they identified no standing problem is meaningful given their independent duties to verify 
standing.  See New York Pub. Interest Research Grp. v. Whitman, 321 F.3d 316, 324-25 (2d Cir. 2003). 
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seeking to compel federal compliance with federal law is permissible where a State’s 

independent quasi-sovereign interest is implicated.”). 

Third, any limits on state parens patriae standing against a federal agency are a matter of 

prudential, not constitutional, standing.  Wyoming v. Lujan, 969 F.2d 877, 883 (10th Cir. 1992); 

Maryland People’s Counsel v. FERC, 760 F.2d 318, 321 (D.C. Cir. 1985) (Scalia, J.).  As a 

prudential question, no court is obliged to deny all assertions of state parens patriae standing, 

and Defendants have asserted no prudential reason to deny parens patriae standing here. 

Fourth, there is no reason to deny parens patriae standing here.  The cases Defendants 

cite rely on the proposition that, because of federalism concerns, the federal government, rather 

than the state government, is presumed to represent the state’s citizens as parens patriae.  See, 

e.g., Pennsylvania ex rel. Shapp v. Kleppe, 533 F.2d 668, 675-78 (D.C. Cir. 1976).  Here, 

however, Defendants have abdicated their duty under federal law to perform NEPA review, and 

thus cannot credibly claim to be acting as parens patriae protecting New York’s citizens.  New 

York brings this action as parens patriae because federal agencies are acting contrary to the 

public interest and federal law, as Congress, in NEPA, defined that interest.  See Maryland 

People’s Counsel, 760 F.2d at 321 (state suit to compel federal agency compliance with federal 

law in area in which the states and the federal government share regulatory responsibilities).14   

2. Traceability 

With regard to traceability, “[a]n injury under . . . NEPA results not from an agency’s 

decision, but rather from the agency’s uniformed decisionmaking.”  Sierra Club v. United States 

Dept. of Energy, 287 F.3d 1256, 1265 (10th Cir. 2002) (internal quotation marks omitted).  Thus, 

                                                 
14  The argument that New York cannot assert parens patriae standing under Massachusetts v. EPA  

because it is a “full and equal member” of the Commission, Ind. Br. at 14-15, relies on no constitutional or other 
authority and makes no sense.  New York has “special solicitude” before the federal courts under Massachusetts as a 
sovereign member of the United States, and joining the Compact in no way affected that status. 
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to enforce procedural rights under NEPA, a plaintiff need not meet the normal standards for 

traceability, but need only demonstrate that “the disregard of [NEPA] could impair” the 

plaintiff’s “separate concrete interest.”  Natural Res. Def. Council v. United States Army Corps 

of Eng’rs, 399 F. Supp. 2d 386, 401 n.122 (S.D.N.Y. 2005) (quoting Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 572 n.7 (1992)) (alteration in original); see also Vermont Public Interest 

Research Grp. v. United States Fish & Wildlife Serv., 247 F. Supp. 2d 495, 512 (D. Vt. 2002) (“a 

plaintiff must show that the increased risk of environmental harm to her concrete interests is 

‘fairly traceable’ to the agency’s failure to comply with NEPA”).  

In Idaho ex rel. Idaho Public Utility Commission v. ICC, 35 F.3d 585 (D.C. Cir. 1994),  

the state’s allegations that certain salvage activities would pollute state-owned lands established 

traceability, id. at 591, even when it was not possible to “predict whether - or when - [the] 

salvage activity will take place,” id. at 589.  In City of Dania Beach, Fla. v. FAA, 485 F.3d 1181 

(D.C. Cir. 2007), the court found traceability when an agency’s authorization of increased 

runway use without performing a NEPA analysis would have made landowners near the airport 

“more susceptible to injuries resulting from noise, fuel residue, and exhaust fumes.”  Id. at 1186. 

Under these cases, New York has made the necessary showing on traceability by 

demonstrating risks of harm to its proprietary and parens patriae interests in the State’s water, 

wildlife, land and scenic vistas, and to its citizens’ health and the public fisc from air pollution, 

all because no NEPA review has been performed.  The Federal Member Defendants argue that 

no harm is traceable to them because only the DRBC as a voting body can issue regulations that 

would allow drilling.  FMD Br. at 19.  But as shown in Argument section III.C below, the 

Federal Member Defendants have a duty to perform a NEPA analysis independent of the 

DRBC’s duty, and thus the harm to New York from the absence of NEPA review is equally 
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traceable to their failure to meet their legal obligation.  See Nulankeyutmonen Nkihtaqmikon v. 

Impson, 503 F.3d 18, 28 (1st Cir. 2007) (standing to challenge agency failure to prepare an EIS 

even though harm would not occur until another agency later approved the project).   

3. Redressability 

Plaintiffs seeking to enforce procedural rights, such as those under NEPA, also do not 

have to meet the normal standards for redressability.  See Lujan, 504 U.S. at 572 n.7.  In such 

cases, all that is required is “some possibility that the requested relief will prompt the injury-

causing party to reconsider the decision that allegedly harmed the litigant.”  Massachusetts v. 

EPA, 549 U.S. 497, 518 (2007); see also Washington Toxics Coal. v. United States Dept. of the 

Interior, 457 F. Supp. 2d 1158, 1170 (W.D. Wash. 2006) (redressability established when relief 

requested would compel federal agencies to perform their statutory duties).   

An injunction from this Court barring the defendants from promulgating regulations that 

would allow gas development in the DRB without first performing a NEPA analysis would 

redress New York’s injury:  the risk to New York’s interests from the failure to have NEPA  

review of such activity before the DRB allows it.  Ocean Advocates v. United States Army Corps 

of Eng’rs, 402 F.3d 846, 861 (9th Cir. 2005) (“undemanding” redressability standard met when 

court could issue injunction requiring NEPA analysis); LaFleur v. Whitman, 300 F.3d 256, 271 

(2d Cir. 2002) (standing when agency decision deprived petitioner of the benefit of additional 

environmental impact studies). 

The DRBC wrongly argues that there is no redressability because “the DRBC has no 

authority to regulate air pollution not linked to water resources.”  2nd DRBC Br. at 13.  But 

agencies without authority to regulate air pollution evaluate air pollution impacts in NEPA 

analyses, and can take measures to mitigate those impacts.  See, e.g., Mid-States Coalition, 345 
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F.3d at 548-550 (Surface Transportation Board required to consider air impacts); Fund for 

Animals v. Norton, 294 F. Supp. 2d 92, 101, 111-12 (D.D.C. 2003) (NPS evaluated health effects 

of snowmobile emissions, set a cap on the number of snowmobile trips and required use of “best 

available technology” to reduce emissions), relief from judgment granted, 323 F. Supp. 2d 7 

(D.D.C. 2004), enforcement denied, 390 F. Supp. 2d 12 (D.D.C. 2005).  Here, the DRBC could 

limit the number of wells drilled, or prohibit drilling entirely, to reduce air pollution. 

The Federal Member Defendants argue that there is no redressability against them 

because only the DRBC itself can issue regulations to allow drilling, and they do not “‘approve’ 

or ‘carry out’ DRBC regulations.”  FMD Br. at 19-20.  This is not correct.  As explained in 

Argument section III.C below, the Federal Member Defendants are subject to NEPA, and thus 

the Court could order them to perform NEPA review, refrain from approving or taking actions 

relating to the proposed action, and prevent the finalization of regulations until they have 

complied with NEPA.15   

II. DEFENDANTS HAVE TAKEN FINAL ACTION BY DECIDING NOT TO 
COMPLY WITH NEPA, AND NEW YORK’S CLAIMS ARE RIPE FOR 
JUDICIAL REVIEW BECAUSE THE STATE HAS ALREADY BEEN INJURED 

 
A. New York Has Satisfied Any Requirement for Final Action 

1. Federal Member Defendants Have Taken Final Action 

As an initial matter, the State need not show final action on its claim under Section 

706(1). 5 U.S.C. § 706(1) (allowing actions to compel any “agency action” unlawfully withheld).  

However, an agency action is final for purposes of the APA if the action “marks the 

consummation of the agency’s decisionmaking process” and is one by which “rights or 

                                                 
15 The citation to Salmon Spawning & Recovery Alliance v. Gutierrez, 545 F.3d 1220, 1226-27 (9th Cir. 

2008), OFD Br. at 20, is not on point.  That decision found no redressability because the Court had no power to 
order the United States to withdraw from a treaty it had entered into nine years earlier.  Id.  Here, by contrast, the 
Court can order the Commission or the Federal Member Defendants to perform a NEPA analysis, and can also bar 
the Commission from issuing regulations or otherwise allowing drilling until a NEPA review is performed. 
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obligations have been determined, or from which legal consequences will flow.”  Bennett v. 

Spear, 520 U.S. 154, 178 (1997) (internal citations omitted). 

When an agency decides that it would not prepare an EIS or otherwise perform an 

environmental review pursuant to NEPA for a proposed action, it has taken “final action” for 

purposes of the APA.  See Catron County Bd. of Comm’rs v. United States Fish & Wildlife Serv., 

75 F.3d 1429, 1434 (10th Cir. 1996); Sierra Club v. United States Army Corps of Eng’rs, 446 

F.3d 808, 815-16 (8th Cir. 2006); Southwest Williamson County Comm’n v. Slater, 173 F.3d 

1033, 1036 (6th Cir. 1999); Hall v. Norton, 266 F.3d 969, 975 n. 5 (9th Cir. 2001).  Such agency 

decision is final action because it:  (1) completes the agency’s decisionmaking process relating to 

NEPA, (2) necessarily determines that the agency will have no further obligations under NEPA 

and that the public will have no right to environmental review procedures under NEPA, and (3) 

results in legal consequences by depriving New York and others of that right unless they 

challenge the decision in court.  See id. 

Thus, in Catron County, the Tenth Circuit held that FWS’s decision that it would not 

perform any NEPA review for a proposed project was final action for purposes of the APA.  

Catron County, 75 F.3d at 1434.  See also Izaak Walton League of Am. v. Schlesinger, 337 F. 

Supp. 287, 293 (D.D.C. 1971) (same).  Similarly, in Sierra Club, the Eight Circuit held that 

Defendant ACE had taken final action for purposes of the APA by deciding not to prepare an 

EIS pursuant to NEPA based on its finding, following an environmental assessment, that a 

proposed project would not cause significant environmental impacts.  Sierra Club, 446 F.3d at 

815-16.  Other courts have reached the same holding.  See, e.g., Southwest Williamson County 

Comm’n, 173 F.3d at 1036; Hall, 266 F.3d at 975 n. 5; Fund for Animals v. Mainella, 283 F. 

Supp. 2d 418, 431 (D. Mass. 2003); Highland Village Parents Grp. v. United States Highway 
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Admin., 562 F. Supp. 2d 857, 863 (E.D. Tex. 2008); Malama Makua v. Rumsfeld, 136 F. Supp. 

2d 1155, 1161-63 (D. Haw. 2001). 

The courts have also made clear that an agency’s decision not to prepare an EIS or 

otherwise perform environmental review pursuant to NEPA is “final action” even if the federal 

action subject to that review has not yet been fully implemented or may never be.  In Aberdeen 

& Rockfish R. Co. v. Students Challenging Regulatory Agency Procedures, 422 U.S. 289 (1975), 

the Supreme Court held that the Interstate Commerce Commission’s decision not to prepare an 

EIS concerning proposed increases in railroad rates was final action even though the agency had 

not yet decided whether to approve the rate increases:  “[w]hen agency . . . consideration of 

environmental factors [pursuant to NEPA] in connection with that ‘federal action’ is complete, 

notions of finality and exhaustion do not stand in the way of judicial review of the adequacy of 

such consideration, even though other aspects of the [action] are not ripe for review.”  Id. at 319. 

In fact, in Sierra Club, the court held that Defendant ACE’s decision not to prepare an 

EIS concerning the proposed construction of a levee was final action for purposes of the APA 

because it had completed its environmental review pursuant to NEPA.  The court reached that 

holding even though:  construction of the levee had not yet begun, the agency had not yet entered 

into an agreement with its local government partner to build it, Congress had not provided the 

necessary funds, another federal agency had not taken action needed to implement the project, 

and the levee might never be constructed.  Sierra Club, 446 F.3d at 812, 815-16.  The court 

reasoned that “[t]o deny judicial review of the agency’s NEPA compliance because additional 

steps are required before the levee can be built would undermine the purpose of judicial review 

under NEPA- to ‘ensure that important effects will not be overlooked or underestimated only to 

be discovered after resources have been committed or the die otherwise cast.’”  Id. at 816 
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(quoting Robertson v. Methow Valley Citizens Council., 490 U.S. 332, 349 (1989)); see also 

Malama, 136 F. Supp. 2d at 1161-62 (decision not to prepare supplemental EIS based on finding 

that proposed restart of training program would not adversely impact the environment was “final 

action” even though agency had not yet made final decision whether to resume the program). 

Applying the foregoing caselaw, Defendants have taken “final action” for purposes of the 

APA regarding the NEPA aspect of development of the gas regulations.  Prior to commencement 

of this lawsuit, Federal Member Defendants decided not to prepare an EIS or otherwise comply 

with NEPA concerning those regulations.  Indeed, on May 5, 2010, the federal member on the 

Commission, on behalf of those defendants, voted to approve commencement of the rulemaking 

process without making any provision for environmental review under NEPA.   He later 

acknowledged that Federal Member Defendants agreed that he would vote against a delay in the 

development of these regulations designed to allow for preparation of an EIS.  On December 8, 

2010, the federal member agreed on behalf of those defendants to publish draft regulations, again 

without providing for NEPA review.   

Federal Member Defendants’ decision that they would not perform NEPA review was 

unequivocal, as confirmed in a May 24, 2011 letter from the federal member to New York 

Attorney General Schneiderman: 

Your letter requests that as part of the DRBC’s process to develop regulations for 
natural gas development the DRBC undertakes an environmental review under the 
National Environmental Policy Act (NEPA).  While we share and understand 
your concerns about the environmental issues surrounding proposed development 
in the Delaware River Basin, the DRBC itself is not a federal agency subject to 
NEPA and the mere participation of a federal officer in the DRBC regulatory 
process does not constitute a federal action.  We therefore believe that the federal 
commissioner is neither required to produce, nor has the statutory authority to 
perform, a study under NEPA as part of this process. 
 

Bein Decl., Exh. M. 
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This suit was filed one week later.  Since then, Federal Member Defendants have, in 

accord with their decision, consistently asserted in motion papers that they are not required to 

comply with NEPA.  That decision prior to the filing of New York’s complaint “marks the 

consummation of the agency’s decisionmaking process” under NEPA, constituting “final action” 

for purposes of the APA.  Federal Member Defendants found that they have no “obligations” 

under NEPA, depriving New York of the procedural “rights” afforded by that statute.  Deprived 

of those rights, New York’s only avenue of redress is to seek relief from this Court. 

2. Final Action by the DRBC Defendants Is Not Required 

The Compact’s effectuating statute makes expressly clear that the  APA does not apply to 

the actions of the DRBC Defendants.  See Act § 15.1(m).  Accordingly, the APA’s “final action” 

requirement cannot provide a defense to New York’s claims against them.   

New York has brought suit against the DRBC Defendants pursuant to Section 3.3(c) of 

the Compact, which provides for judicial review of an “action of the commission with respect to 

an out-of-basin diversion or compensating releases in connection therewith” or review of “[a]ny 

other action of the commission pursuant to this section. . . .”  Compact, §3.3(c) (emphasis 

added).  Nothing in this provision or any other provision within the Compact requires “final 

action” by these defendants before that claim is brought in federal court. 

3. If Final Action Were Required by the DRBC  
 Defendants, They Have Taken Such Action 

 
DRBC decided long ago that it would not subject its actions to environmental review 

under NEPA.  In 1980, DRBC suspended its environmental review regulations, and in 1997 it 

revoked them.  See DRBC Resolution No. 80-11 (July 23, 1980); 62 Fed. Reg. 64,154 (Dec. 4, 

1997).  Since then, it has not performed any NEPA review.  More specifically, DRBC has been 

developing proposed natural gas regulations for over two years without making any provision for 

Case 1:11-cv-02599-NGG-CLP   Document 77-1   Filed 06/04/12   Page 39 of 64 PageID #: 945



 27

NEPA review.  And like the Federal Member Defendants, the DRBC Defendants have 

consistently asserted in dispositive motion papers that they are not required to comply with 

NEPA.  The DRBC Defendants’ decision regarding NEPA constitutes “final action” for the 

reasons discussed above concerning the identical decision of Federal Member Defendants. 

B. New York’s Action is Ripe for Judicial Review 

Whether agency action is ripe for judicial review generally depends on the “fitness of the 

issues for judicial decision” and the “hardship to the parties of withholding court consideration.”  

Abbott Labs. v. Gardner, 387 U.S. 136, 149 (1967).  But “NEPA adds an important twist” to 

those considerations because “in a NEPA suit, the issue presented for review typically is whether 

the agency has complied with the statute’s particular procedures.”  Ouachita Watch League v. 

Jacobs, 463 F.3d 1163, 1174 (11th Cir. 2006).   

As explained by the Supreme Court, because NEPA “simply guarantees a particular 

procedure, not a particular result [citations omitted], a person with standing who is injured by a 

failure to comply with the NEPA procedure may complain of that failure at the time the failure 

takes place, for the claim can never get riper.” Ohio Forestry Ass’n v. Sierra Club, 523 U.S. 726, 

737 (1998); Ouachita Watch League, 463 F.3d at 1174 (same); Sierra Club v. United States 

Army Corps of Eng’rs, 446 F.3d 808, 816 (8th Cir. 2006) (same); Sierra Club v. Dept. of Energy, 

287 F.3d 1256, 1263-64 (10th Cir. 2002) (same); see also Wildlaw v. United States Forest Serv., 

471 F. Supp. 2d 1221, 1237 (M.D. Ala. 2007) (“Once a NEPA violation takes place, there is 

nothing that can make the issue more ‘fit’ for judicial review”); Natural Res. Def. Council v. 

United States Army Corps of Eng’rs, 457 F. Supp. 2d 198, 226 (S.D.N.Y. 2006). 

Thus, when an agency allegedly fails to comply with NEPA procedures by not  preparing 

an EIS or not otherwise performing environmental review under that statute, NEPA claims 
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against it for such failures are ripe for judicial review.  Heartwood, Inc. v. United States Forest 

Serv., 230 F.3d 947, 953-54 (7th Cir. 2000) (failure to prepare EIS or environmental assessment); 

Sierra Club, 287 F.3d at 1260 (same); Wildlaw, 471 F. Supp. 2d at 1237 (same); Town of Rye v. 

Skinner, 907 F.2d 23 (2d Cir. 1990) (failure to prepare an EIS based on finding that the proposed 

project would not cause significant environmental impacts following an environmental 

assessment); Sierra Club, 446 F.3d at 816 (same). 

As with “final action” for purposes of the APA, the courts have made clear that an 

agency’s failure to perform environmental review of a proposed action pursuant to NEPA is ripe 

for review even if the action may never be approved or fully implemented because the federal 

agency has not yet given its final approval or has not yet implemented measures to finalize it, or 

the action’s implementation requires the action or approval of others.  See Aberdeen & Rockfish 

R. Co., 422 U.S. at 319 (agency’s completion of its consideration of NEPA for proposed railroad 

rate changes held subject to judicial review although the agency had not yet given final approval 

to that proposal; in contrast, judicial review of the non-finalized proposal was not ripe for 

review);  Sierra Club, 446 F.3d at 812, 816 (NEPA claims were ripe where construction on 

proposed project had not yet begun and would require further approvals by federal agencies).   

In Town of Rye v. Skinner, 907 F.2d 23 (2d Cir. 1990), the Second Circuit held that 

NEPA claims concerning the Federal Aviation Administration’s failure to prepare an EIS for a 

proposed airport development plan were ripe for court review even though the plan might not be 

implemented because it would require funding by the county government that had not yet been 

authorized.  The court ruled that, in light of the federal agency’s decision not to perform further 

environmental review the “case is fit for resolution because there is nothing else for the FAA to 

do in evaluating the environmental impact of the Airport project.  Funding for the project is a 
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completely separate question.”  Id. at 24; see also Sierra Club, 287 F.3d at 1263-64 (when the 

agency took partial action to implement a road construction project by granting an easement, but 

construction of the road had not yet begun and might never occur as it would require future 

approval by the agency, claims based on the agency’s failure to perform any environmental 

review before granting the easement were ripe). 

New York’s claims are ripe because the State has been “injured by a failure to comply 

with the NEPA procedure [and] may complain of that failure at the time the failure takes place, 

for the claim can never get riper.” Ohio Forestry Ass’n, 523 U.S. at 737.  Defendants failed to 

comply with NEPA and its procedures well before New York filed this action in May 2011. 

Under NEPA, an agency’s environmental review must be performed at the “earliest 

possible time” in the decision-making process, 40 C.F.R. § 1501.2, starting with performance of 

an environmental assessment, 40 C.F.R. § 1508.9, and continuing with the preparation of draft 

and final EISs if that assessment disclosed potentially significant environmental impacts, 40 

C.F.R. § 1501.4(b), (c).  The agency must “integrate the requirements of NEPA with other 

planning and environmental review procedures required by law or by agency practice so that all 

such procedures run concurrently rather than consecutively.”  Id. § 1500.2(c).  It must 

“commence preparation of an EIS as close as possible to the time the agency is developing or is 

presented with a proposal” and “the draft EIS should normally accompany the proposed rule.”  

Id. §§ 1502.5, 1502.5(d). 

Defendants have not complied with any of these NEPA procedures.  By deciding in 1997 

not to conform its future actions to NEPA at all, DRBC was in wholesale violation of that statute 

then.  And over one year before New York commenced this action, Federal Member Defendants 

voted to approve DRBC’s development of the regulations.  DRBC, with the participation and 
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approval of the Federal Member Defendants, then developed and published in December 2010 

proposed regulations, without any NEPA review.   

Having performed none of NEPA’s procedures, Defendants certainly did not perform 

such review at “the earliest possible time,” 40 C.F.R. § 1501.2, “integrate the requirements of 

NEPA” with DRBC’s procedures and practices “so that all such procedures run concurrently 

rather than consecutively,” id. § 1500.2(c), or begin preparing a draft EIS “as close as possible to 

the time” they developed their proposed regulations so that they could complete the draft in time 

to accompany the proposed rule.  Id. §§ 1502.5, 1502.5(d).  

C. The Arguments of Defendants and Industry  
 Concerning Finality and Ripeness Are Without Merit 

 
Defendants (and Industry) rely principally on cases having nothing to do with NEPA in 

asserting incorrectly that there has been no final action and that New York’s NEPA claims are 

not ripe for review on the ground that the DRBC regulations have not yet been finalized.   See 

FMD Br. at 13-14;  2nd DRBC Br. at 14-19; Ind. Br. at 15-18, 20-24.  These assertions ignore 

the NEPA cases discussed above which hold that:  (1) what must be final is the agency’s NEPA 

decisionmaking process -- not the action to which NEPA review applies, and (2) that injury 

under NEPA begins when its procedures are disregarded.   

EISs under NEPA are required for “proposals for legislation and other major Federal 

actions significantly affecting the quality of the human environment.”  42 U.S.C. § 4332(C) 

(emphasis added).  EISs are not supposed to occur after the fact, when the involved federal 

agencies have already taken final decisions on a proposal.   

Requiring that legal action against an agency that refuses to comply with NEPA await the 

agency’s promulgation of final regulations would undermine the statute’s purpose of ensuring 

that EISs inform and shape the development of such regulations.  “The thrust of [NEPA’s 
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requirement of EISs] is that environmental concerns be integrated into the very process of 

agency decision-making. . . . If environmental concerns are not interwoven into the fabric of 

agency planning, the “action-forcing” characteristics of [requiring an EIS] would be lost.”  

Andrus v. Sierra Club, 442 U.S. 347, 350-51 (1979).  Thus, environmental review under NEPA 

must precede finalization of an agency’s action because “inflexibility may occur if delay in 

preparing an EIS is allowed: ‘After major investment of both time and money, it is likely that 

more environmental harm will be tolerated.’”  Confederated Tribes and Bands of the Yakima 

Indian Nation v. FERC, 746 F.2d 466, 471-72 (9th Cir.1984) (quoting Environmental Def. Fund 

v. Andrus, 596 F.2d 848, 853 (9th Cir.1979)). 

Delaying adjudication of New York’s NEPA claims until finalization of regulations 

would allow the State’s procedural injury to continue, without opportunity for judicial redress, 

and for no reason.  Defendants have no plan to perform NEPA review upon the finalization of 

regulations, and final regulations would not cure Defendants’ NEPA violations as the State 

would still be deprived of having the statute’s procedures inform and shape those regulations.  

Moreover, Defendants have not asserted that they would suffer any hardship if the State’s NEPA 

claims are litigated now.  In fact, they could benefit from earlier judicial consideration of those 

claims because if they are decided now and the State prevails, Defendants could promptly begin 

environmental review without needlessly waiting until later to do so, and thereby authorize gas 

development sooner if their NEPA review results in that decision.  

The few NEPA cases cited by Defendants and Industry do not help their cause.  Unlike 

the situation here, where Defendants have decided not to perform any NEPA review, in National 

Wildlife Federation v. Goldschmidt, 677 F.2d 259 (2d Cir. 1982), and Environmental Defense 

Fund v. Johnson, 629 F.2d 239 (2d Cir. 1980), the federal agencies performed some NEPA 
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review but it was still incomplete, so judicial review was premature.  Compare Town of Rye v. 

Skinner, 907 F.2d 23 (2d Cir. 1990) (NEPA challenge reviewable because environmental review 

was complete).  In Goldschmidt, an EIS for one part of the project and supplemental statements 

for other parts of the project were likely to be required but had not yet been prepared when suit 

was filed.  The federal Department of Transportation did not have a definite proposal before it so 

that its environmental review was incomplete because one of the involved states, Rhode Island, 

had not decided whether it wanted to participate in the project.  Here, in contrast, Defendants 

developed a definite set of proposed regulations authorizing gas development in the Basin and 

published that proposal in December 2010 before New York filed suit.   

In Environmental Defense Fund, a draft EIS had been prepared but had not yet been 

finalized.  Compare Kern v. Bureau of Land Mgmt., 284 F.3d 1062, 1070-71 (9th Cir. 2002) 

(NEPA challenge held reviewable because EIS was final when court complaint was filed); 

Ouachita Watch League v. Jacobs, 463 F.3d 1163, 1174 (11th Cir. 2006) (same).  In addition, in 

Environmental Defense Fund the proposed action was a report that merely sought funding for a 

study that was so preliminary that it could not possibly constitute a proposal sufficient to have 

the potential for significant environmental impacts.  In contrast, the action subject to NEPA here 

is development of regulations that would authorize gas development that Defendants themselves 

acknowledge could cause significant adverse environmental impacts. 

Public Citizen v. United States Trade Representative, 5 F.3d 549 (D.C. Cir, 1993), is also 

unavailing to Defendants.  There the court held that the Office of United State Trade 

Representative did not take final agency action when it prepared the North American Free Trade 

Agreement without complying with NEPA.  The court found that, under the governing law, the 

agreement could only be finalized by the President, who had exclusive authority to transmit it to 
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Congress for its consideration -- a final step necessary for the agency action.  Id. at 550-552.  

Here, in contrast, under the Compact, the President’s involvement is not necessary to approve, 

develop, or finalize natural gas regulations in the Basin.  Moreover, the Public Citizen court 

made clear that its decision was “limited” to cases where the President’s final action was 

necessary, and was not meant to result in the “death knell of the legislative EIS” by having 

application to other situations involving NEPA.  Id. at 552.   

III. DEFENDANTS HAVE VIOLATED NEPA BY REFUSING TO COMPLY WITH 
ITS ENVIRONMENTAL REVIEW PROCEDURES 

 
A. DRBC is a Federal Agency 

 
The Compacts Clause of the United States Constitution provides that “[n]o State shall, 

without the Consent of Congress . . . enter into any Agreement or Compact with another State.”  

U.S. Const., Art. I, § 10, cl. 3.  Moreover, under federal law, a compact must be interpreted to 

give effect to “the conditions that Congress . . . attached” in consenting to the compact.  Petty v. 

Tennessee-Missouri Bridge Comm’n, 359 U.S. 275, 281-82 (1959). 

Here Congress consented to the Compact subject to various express reservations set forth 

in Section 15.1 of the Compact’s effectuation statute, Public Law 87-328, 75 Stat. 688 (1961) 

(the “Act”), entitled “Reservations.”  Two of these express provisions designate DRBC as a 

“federal agency.”  Section 15.1(o) states: 

Neither the Compact nor this Act shall be deemed to enlarge the authority 
of any Federal agency other than the commission to participate in or to 
provide funds for projects or activities in the Delaware River Basin. 

 
Act, § 15.1(o) (emphasis added).  Section 15.1(s)(1) gives the President discretionary authority, 

under certain circumstances, to issue an executive order modifying parts of the Comprehensive 

Plan: 
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to the extent that it affects the exercise of any powers, rights, functions, or 
jurisdiction conferred by law on any officer, agency, or instrumentality of the 
United States other than the commission. 

 
Act, § 15.1(s)(1) (emphasis added).   

In addition, Section 15.1(m) confirms that DRBC is a federal agency by expressly 

providing three limited “purposes” for which DRBC “shall not be considered a Federal agency”: 

For purposes of [the federal Tort Claims Act, Tucker Act, and APA], the 
commission shall not be considered a Federal agency. 

 
Act, § 15.1(m).  If DRBC were not a “federal agency,” there would be no reason for Congress to 

create exceptions where it would “not be considered” such an agency, especially in light of 

Sections 15.1(o) and 15.1(m) which expressly designate the DRBC as a federal agency.  And 

these limited exceptions are not relevant to the DRBC’s status as a federal agency for purposes 

of this NEPA case because the State asserts no claims against the DRBC Defendants pursuant to 

the Tucker Act, the Federal Tort Claims Act, or the APA.  See Norton v. Southern Utah 

Wilderness Alliance, 542 U.S. 55, 72 (2004) (whether an agency’s conduct is “actionable under 

the APA” is a different question than “whether NEPA creates an obligation” for the agency). 

DRBC publishes its regulations in the Code of Federal Regulations, see 18 C.F.R. Parts 

401, 410, 420, 430, which confirms its status as a federal agency.  Each volume of the CFR bears 

the seal of the federal National Archives and Records Administration which “authenticates the 

Code of Federal Regulations (CFR) as the official codification of Federal regulations established 

under the Federal Register Act.”  Each volume also states that “[t]he Code of Federal 

Regulations is a codification of the general and permanent rules published in the Federal Register 

by the Executive departments and agencies of the Federal Government” (emphasis added).  

Defendants’ assertions that DRBC is not a federal agency are without merit.  Their 

reliance on cases involving other compacts, such as New York v. Atlantic States Marine Fisheries 
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Comm’n, 609 F.3d 524 (2d Cir. 2010), and Jacobson v. Tahoe Regional Planning Agency, 566 

F.2d 1353 (9th Cir. 1977), is misplaced because in those cases:  Congress did not expressly 

designate the compact agencies as federal agencies or condition its approval of the compacts on 

the agencies’ having that federal status, the compact agencies had no voting federal member, and 

the compact agencies’ regulations were not federal regulations published in the CFR. 

M&M Stone Co. v. Pennsylvania, No. 07-cv-04784, 2008 WL 4467176, at *16 n.19 (E.D. 

Pa. 2008), and Delaware Water Emergency Group v. Hansler, 536 F. Supp. 26 (E.D. Pa. 1981), 

also do not help Defendants’ cause.  Applying little in the way of analysis, in M&M Stone Co., 

the Court held that DRBC was not an “arm of the federal government,” and in Hansler, in 

dictum, the court expressed doubt on whether it was a federal agency.  Neither case addresses at 

all Sections 15.1(o) and 15.1(s)(1) of the Act which expressly designate the Commission as a 

federal agency, a condition Congress imposed for its approval of the Compact. 

Assertions that DRBC is not a “federal agency” because it is a “federal-interstate” 

agency, 2nd DRBC Br. at 19-31, are unavailing.  While the Compact, in draft form, was a 

described as an “interstate-Federal compact for the creation of a basin agency,” Id. at 23, 

subsequent enactment of the Act made clear that the “basin agency” was a “federal agency.”  

“[C]ourts must presume that a legislature says in a statute what it means and means in a statute 

what it says there.”  Connecticut Nat’l Bank v. Germain, 503 U.S. 249, 253-54 (1992) (citations 

omitted).  “When the words of a statue are unambiguous, then, this first canon is also the last:  

‘judicial inquiry is complete.’”  Id. at 254 (quoting Rubin v. United States, 449 U.S. 424, 430 

(1981)).  

 Accordingly, in light of Congress’ express language stating that the Commission is a 

“federal agency” it can only be a “federal-interstate” agency if that were a sub-category of  
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“federal agency.”  In such event, the Commission would still be a federal agency and, as 

discussed in Argument sections III.B below, would still be subject to NEPA. 

Certainly DRBC’s reliance on law review articles and historical sources, some of which 

long predated the Act, and which themselves do not state whether the Commission is a federal 

agency, cannot overcome the express language of the Act.  2nd DRBC Br. at 19-23, 30-32.  And 

neither does the fact that state members form a majority on the Commission.  Regardless of the 

voting power of state members, once finalized the Commission’s regulations are federal 

regulations published in the Code of Federal Regulations.  Moreover, states are far from equal to 

the federal government under the Compact and the Act because, unlike state members, the 

federal government:  retains its federal power and control over all navigable waters within the 

Basin; has the unilateral right to withdraw from the Compact or modify its terms; and can 

suspend, modify or delete any portion of the Comprehensive Plan.  Compact, § 1.4; Act, 15.1(s). 

B. DRBC Is Subject to NEPA 

Congress enacted NEPA in 1969, eight years after it designated DRBC as a “federal 

agency” under the Act.  NEPA expressly applies to “all agencies of the Federal Government,” 

requiring them to prepare an EIS for all “major Federal actions significantly affecting the quality 

of the human environment.”  42 U.S.C. § 4332(2)(C) (emphasis added).  Neither NEPA nor any 

other federal statute exempts DRBC from NEPA’s definition of “federal agency.”  

NEPA’s implementing regulations also do not create such an exemption.  Under NEPA, 

the federal Council on Environmental Quality (“CEQ”) is the agency responsible for 

implementing NEPA and for overseeing other federal agencies’ compliance with the statute.  42 

U.S.C. §§ 4342-4344.  CEQ’s regulations implementing NEPA are “binding on all federal 

agencies.”  40 C.F.R. §§ 1500.3, 1507.1; see Utahns for Better Transp. v. Dep’t of Transp., 305 
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F.3d 1152, 1163 n.2 (10th Cir. 2002).  CEQ’s interpretation of NEPA is accorded “substantial 

deference” by the courts.  Andrus v. Sierra Club, 442 U.S. 347, 357-58 (1979).  CEQ’s 

regulation, 40 C.F.R. § 1508.12, defines “Federal agency” to mean “all agencies of the Federal 

Government [but not] the Congress, the Judiciary, or the President.” 40 C.F.R. § 1508.12.  This 

regulation does not provide any exemption for DRBC.   

Based on the foregoing, DRBC is plainly subject to NEPA because when Congress 

enacted that law applicable to all federal agencies, it was certainly aware that it had designated 

DRBC as a federal agency eight years earlier when it created the agency.  Moreover, CEQ’s 

regulatory definition of “federal agency” under NEPA includes DRBC as well.  NEPA’s 

applicability to DRBC is also consistent with CEQ’s long held view that the Commission is 

subject to NEPA with “jurisdiction by law” over water resources projects within the Basin.  49 

Fed. Reg. 49750, 49774 (Dec. 21, 1984); see also 38 Fed. Reg. 20550, 20557 (Aug. 1, 1973).  

CEQ continues to express that view on its website.16  As an agency having “jurisdiction by law” 

under NEPA, DRBC has “authority to approve, veto, or finance all or part of the proposal” for 

regulations authorizing such projects.  40 C.F.R. § 1508.15.  

The applicability of NEPA to DRBC is also supported by the Commission’s own 

longstanding interpretation and practice.  Following enactment of NEPA, DRBC repeatedly 

acknowledged that it was subject to that statute:  in court cases, see Morrisville v. DRBC, 382 

F. Supp. 543, 547 n. 1 (E.D. Pa. 1974); Bucks County v. Interstate Energy Co., 403 F. Supp. 805, 

808 (E.D. Pa. 1975); by publishing rulemakings to implement its NEPA obligations in the 

Federal Register; and by promulgating regulations to implement NEPA.  See DRBC Resolution 

No. 70-23 (Nov. 24, 1970) (amending DRBC’s Rules of Practice & Procedure in 1970 to 

                                                 
16  See Appendices: NEPA Implement. Procedures; Appendices I, II, and III, 49 Fed. Reg. 49750 (Dec. 21, 

1984), available at http://ceq.hss.doe.gov/ceq_regulations/regulations.html; see especially id. at 49774 (DRBC has 
jurisdiction by law under NEPA), available at http://ceq.hss.doe.gov/nepa/regs/ceq/iii-7app2.pdf (page 21).  
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“require environmental assessments and the preparation of environmental impact statements”); 

36 Fed. Reg. 20381 (Oct. 21, 1971) (DRBC NEPA regulations); 39 Fed. Reg. 25473, 25,749 

(July 11, 1974) (revised DRBC NEPA regulations). 

DRBC performed environmental review pursuant to NEPA for ten years until 1980, when 

it suspended its environmental review regulations because it lacked sufficient funds to prepare 

EISs.  In doing so, DRBC continued to acknowledge the applicability of NEPA to its actions by 

stating that “an appropriate agency of the executive branch of the federal government can assume 

the ‘lead agency’ and other environmental assessment functions for significant projects within 

the basin” under NEPA.  DRBC Resolution No. 80-11 (July 23, 1980).  And in 1997 when 

DRBC rescinded its environmental review regulations altogether it did so also for lack of funds, 

and not because it believed that NEPA did not apply to DRBC actions.  62 Fed. Reg. 45,766 

(Aug. 29, 1997) (“experiences of the last 17 years, and the financial constraints that have 

developed recently, make it clear that Federal or other funding is not likely to be available”).   

Finally, NEPA’s application to DRBC is supported by Congress’ intent that the Compact 

set a floor rather than a ceiling for current or future federal environmental regulation of activities 

within the Commission’s jurisdiction.  In 1961, federal regulation of water pollution was quite 

limited, and the major federal environmental laws affecting water quality, such as the Federal 

Water Pollution Control Act Amendments and NEPA, had not yet been enacted.  Two provisions 

in the Act expressly condition Congress’ approval of the Compact on the protection of water 

resources under existing laws or future laws that Congress might enact.  See Act, § 15.1(k) 

(Compact or Act cannot supersede or limit function of other federal agencies under existing laws 

relating to water pollution); id. § 15.1(s)(1) (Compact or Act cannot impair or affect the “powers, 

rights functions, or jurisdiction [of the United States] under other existing or future legislation in 
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and over the area or waters which are the subject of the Compact”) (emphasis added). Thus, 

Congress intended that DRBC’s actions affecting water resources, such as proposed natural gas 

development here, would be subject to “future legislation,” such as NEPA. 

Nothing asserted by Defendants or Industry undermines the applicability of NEPA to 

DRBC.  Delaware Water Emergency Group was equivocal on this issue, first stating that it was 

“very doubtful” that NEPA would apply to the DRBC, but then suggesting that it arguably would 

if the federal member voted for a proposed DRBC action.  536 F. Supp. at 35-36.  Moreover, the 

court’s statements were dicta and ignored the express language of the Act establishing DRBC as 

a federal agency which, like others, must comply with NEPA.  

C. Defendants Have Violated NEPA 

NEPA imposes on federal agencies the “obligation to consider every significant aspect of 

the environmental impact of a proposed action . . . [and to] inform the public that it has indeed 

considered environmental concerns in its decision-making process.”  Baltimore Gas & Elec. v. 

Natural Res. Def. Council, 462 U.S. 87, 97 (1983) (citation omitted).  NEPA requires preparation 

of an EIS for all “major Federal actions significantly affecting the quality of the human 

environment.”  42 U.S.C. § 4332(C). 

Under the statute, a “major” action is an action that may have such “significant” effects.  

40 C.F.R. § 1508.18 (“Major reinforces but does not have a meaning independent of 

significantly.”)  Thus, “if any ‘significant’ environmental impacts might result from the proposed 

agency action, then an EIS must be prepared before the action is taken.”  American Bird 

Conservancy, Inc. v. FCC, 516 F.3d 1027, 1034 (D.C. Cir. 2008) (emphasis added); see also 

Blue Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 1212 (9th Cir. 1998); North 
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Carolina v. FAA, 957 F.2d 1125, 1131 (4th Cir. 1992); Citizen Advocates for Responsible 

Expansion, Inc. v. Dole, 770 F.2d 423, 432-33 (5th Cir. 1985).   

Proposed actions subject to environmental review include “projects and programs entirely 

or partly financed, assisted, conducted, regulated, or approved by federal agencies; new or 

revised agency rules, regulations, plans, policies, or procedures.”  40 C.F.R. § 1508.18(a).  Major 

federal actions include actions that could result in such impacts and which are “potentially 

subject to Federal control and responsibility.”  Id. § 1508.18.   

The development of DRBC regulations that would authorize gas development in the 

Basin is an action subject to NEPA.  It is a “project” involving new federal “regulations” that has 

been “conducted” and “financed” by DRBC, a federal agency subject to NEPA having 

“jurisdiction by law” over the matter.  Through the efforts of the DRBC Defendants and their 

staff and the expenditure of over $500,000 of DRBC funds over nearly two years, DRBC has 

developed proposed regulations published in December 2010, and developed a revised proposal 

published in November 2011.  Not only has DRBC conducted the action by providing the staff 

and funding and by drafting the proposals, when the regulations are finalized DRBC would have 

sole responsibility for implementing and enforcing them.  Because DRBC is a federal agency, 

the action is therefore certainly “potentially subject to Federal control and responsibility.”  

The DRBC Defendants have violated NEPA by refusing to prepare an environmental 

assessment for the proposed action that they have responsibility for conducting.  Moreover, they 

have also violated the statute by failing to prepare an EIS because the proposed action here is 

unquestionably a “major action.”  The DRBC Defendants have already found that the 

authorization of natural gas development within the Basin has the potential to cause significant 

adverse environmental impacts to water resources.  See Silver Decl. ¶¶ 9(a), (b). 
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The Federal Member Defendants have violated NEPA for similar reasons.  They have 

“jurisdiction by law” over the proposed action because they have “authority to approve, veto, or 

finance all or part of the proposal.”  40 C.F.R. § 1508.15.  They have exercised that authority by 

voting within the Commission to approve DRBC’s development of the proposed regulations, and 

agreeing to have DRBC publish them; and they have the authority through their vote to approve 

final regulations.17   

Moreover, the Federal Member Defendants also have approval authority over the 

proposed action distinct from their authority to vote within the Commission because DRBC’s 

proposed regulations, when finalized, would revise the Comprehensive Plan for the Basin.  

Under the Act, the federal member has authority, not shared with any other members of DRBC,  

to decide whether there will be federal “concurrence” with any final regulations adopted by the 

Commission as a revision to the Comprehensive Plan.  Act § 15.1(s).   Federal concurrence 

means that such regulations would bind all other federal agencies, preventing them from taking 

any action regarding water resources and related land resources that would “substantially 

conflict” with those regulations: 

[W]henever a comprehensive plan, or any part or revision thereof, has been 
adopted with the concurrence of the member appointed by the President, the 
exercise of any powers conferred by law on any officer, agency or instrumentality 
of the United States with regard to water and related land resources in the 
Delaware River Basin shall not substantially conflict with any such portion of 
such comprehensive plan. . . . 

 
Act, § 15.1(s)(1).   

Under the Act, the federal member’s decision regarding concurrence can occur after 

adoption of a revision to the Comprehensive Plan, and concurrence is presumed if the member 

                                                 
17  Federal Member Defendants also provided in-kind assistance to DRBC.  They participated in 

Commission meetings to facilitate DRBC’s development of its proposed regulations, and Defendant NPS made its 
website available to DRBC to publish its proposal and accept public comments. 
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does not file a notice of nonconcurrence with DRBC within 60 days after adoption.  Act 

§ 15.1(s)(2).  Nothing in the Act makes the federal member’s decision regarding concurrence 

dependent on whether the member previously voted to adopt the revision. 

Because the Federal Member Defendants have approval authority over the proposed 

action, including sole approval authority regarding federal concurrence, they have a duty, 

independent of DRBC’s obligations, to comply with NEPA by either performing their own 

environmental review, or reasonably relying on the environmental review performed by another 

federal agency.  San Luis & Delta-Mendota Water Auth. v. Salazar, No. 1:09-CV-00407, 2009 

WL 1575169, at *20 (E.D. Cal. May 29, 2009); Anacostia Watershed Soc’y v. Babbitt, 871 

F. Supp. 475, 481-86 (D.D.C. 1994).  Like the DRBC Defendants, the Federal Member 

Defendants have violated NEPA by refusing to prepare an EIS because they and other federal 

agencies have already found that the authorization of natural gas development has the potential 

to cause significant adverse environmental impacts to water resources.  See Silver Decl. ¶ 9.   

Defendants and Industry have offered nothing that rebuts their liability under NEPA here, 

which arises from a proposed action of a federal agency, DRBC.  The cases that they cite, see 

FMD Br. at 34-39, Ind. Br. at 30-32, are inapposite because in each case the proposed action is 

not being undertaken by a federal agency, but by state, local or foreign governments, or private 

parties.  Those cases turn on whether a non-federal project is nevertheless subject to NEPA based 

on the financial contribution and involvement of federal agencies – an issued not involved here 

where the action is being financed and carried out by DRBC, a federal agency.   

Defendants fail in their creative efforts to deny that DRBC has “financed” the proposed 

action by claiming that it received the money principally from State members as part of their 

annual general financial obligations to the Commission.  Because DRBC is a federal agency that 
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has “financed” development of the proposed regulations, the proposed regulations are “federal 

action,” 40 C.F.R. § 1508.18, over which DRBC has jurisdiction by law, id., § 1508.15.  The 

source of those funds is simply not relevant.  Federal agencies receive their funding from diverse 

sources, and often ultimately from private taxpayers, and this does not render NEPA inapplicable 

to actions financed by those agencies.  In fact NEPA applies to some federal agencies that 

generally receive no funding from the federal government at all, such as the United State Postal 

Service which relies on revenues generated by its operations.  See Akiak Native Community v. 

USPS, 213 F.3d 1140 (9th Cir. 2000); City of Rochester v. USPS, 541 F.2d 967 (2d Cir. 1976). 

IV. NEW YORK HAS RIGHTS OF ACTION TO SUE DEFENDANTS FOR 
VIOLATING NEPA 

 
A. The State Has a Right of Action Against the  
 Federal Member Defendants Under the APA 
 
New York asserts NEPA claims against the Federal Member Defendants pursuant to 

Sections 706(2) of the APA, which requires a reviewing court “to hold unlawful and set aside 

agency action, findings, and conclusions found to be . . . without observance of procedure 

required by law,”  5 U.S.C. § 706(2)(D), and Section 706(1) of the APA, which requires a 

reviewing court to “compel agency action unlawfully withheld.” Id. § 706(1).  The State has 

established liability on these claims because these defendants have violated NEPA’s procedures 

and have unlawfully refused to perform their mandatory obligations under that statute.  See 

Argument section III.C above. 

Federal Member Defendants have also waived their sovereign immunity from suit for 

these claims.  Section 702 of the APA provides that a “person suffering legal wrong because of 

agency action, or adversely affected or aggrieved by agency action within the meaning of a 

relevant statute, is entitled to judicial review thereof.”  5 U.S.C. § 702.  This provision of the 

Case 1:11-cv-02599-NGG-CLP   Document 77-1   Filed 06/04/12   Page 56 of 64 PageID #: 962



 44

APA “waives the federal government’s sovereign immunity in actions [for non-monetary relief 

against an agency or officer thereof] brought under the general federal question jurisdictional 

statute [28 U.S.C. § 1331].”  Sharkey v. Quarantillo, 541 F.3d 75, 91 (2d Cir. 2008).  Under that 

jurisdictional statute, a district court has federal question jurisdiction over “all civil actions 

arising under the Constitution, laws, or treaties of the United States.”  28 U.S.C. § 1331.  Federal 

Member Defendants have waived their sovereign immunity because New York has asserted 

§ 1331as a jurisdictional basis for its NEPA claims, see Am. Cmplt. ¶ 11, and these claims raise 

federal questions.  See Dubois v. Dep’t of Agric., 102 F.3d 1273, 1296 (1St Cir. 1996).   

Because New York relies on the APA as the source for Federal Member Defendants’ 

waiver of sovereign immunity, it is not relevant that the Compact or the Act does not also 

provide a waiver.  Significantly, these defendants do not assert that the Compact or the Act limits 

the waiver of sovereign immunity under Section 702 of the APA for claims brought under the 

APA.  Rather, they claim merely that “[i]n the absence of an action by the Federal Defendants 

that is final, the APA’s limited waiver of sovereign immunity is not applicable” to the State’s 

claims under the APA.  FMD Br. at 14.  Because such final action is not required for the State’s 

claim under APA § 706(1), and because New York has shown final action for its claim under 

APA § 706(2), see Argument section II.A.1 above, this claim is without merit.18 

B. New York Has a Right of Action Against the DRBC  
 Defendants Pursuant to Section 3.3(c) of the Compact 

 
Section 3.3 of the Compact, entitled “Allocations, Diversions and Releases,” gives the 

Commission authority to regulate allocations, diversions, and releases of water.  Section 3.3(c)  

provides two distinct express rights of action to review actions taken by DRBC pursuant to 

                                                 
18  While Section 15.1(p) of the Act states that the Compact does not waive sovereign immunity of the 

“United States,”  that  statement does not apply to DRBC as the Act’s language consistently differentiates between 
the “United States” and the “commission.”   See, e.g., Act, §§ 15.1(g), (h). 
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Section 3.3.  The first right of action provides for judicial review in the United States Supreme 

Court by a “proper party deeming itself aggrieved by action of the commission with respect to an 

out-of-basin diversion or compensating releases in connection therewith.”  Compact, § 3.3(c) 

(emphasis added).  The term “an” demonstrates that such review would apply to DRBC action 

concerning a specific out-of-basin diversion or release, rather than to action concerning 

regulations that could apply generally to classes of diversions or releases.  

The second express right of action applies broadly to “[a]ny other action of the 

commission pursuant to this section [3.3].”  Compact, § 3.3(c).  Such action “shall be subject to 

judicial review in any court of competent jurisdiction.”  Id.   The Act makes clear that federal 

districts are courts of “competent jurisdiction” for that review because those courts “shall have 

original jurisdiction of all cases or controversies arising under the Compact.”  Act § 15.1(p). 

New York properly asserts NEPA claims here pursuant to this second express right of 

action.  Section 7.1(b) of DRBC’s initial proposed regulations and its modified proposal is 

entitled “Authority” and states:  “This Article implements Section 3.3 [and other specific 

sections] of the Delaware River Basin Compact. . . .”  See Bein Decl., Exhs. I, O, § 7.1(b).  The 

proposed regulations include numerous provisions to control allocations and diversions of water 

associated with gas development, including diversions of water into the Basin from outside the 

Basin and diversions of water from within the Basin to areas outside of it.  See id. §§ 7.3(b)(1); 

7.3(b)(2)(ii); 7.3(b)(3);Table 7.3.1 (line (m)); 7.4(a)(1)(iii); 7.4(a)(3); 7.4(a)(5)(iii); 7.4(b); 

7.4(d)(iv); 7.4(d)(vi); 7.4(d)(viii); 7.4(e)(3)(iii); 7.4(e)(3)(xv)(C)(3); 7.4(e)(4)(v), (vii), (viii); 

7.6(b)(8).  In addition, these provisions are important for the authorization of gas development in 

the Basin because of the large volumes of water needed for hydrofracking, the large volumes of 
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wastewater generated by that drilling technique, and the unavailability of facilities to treat or 

dispose of that wastewater within the Basin.  Silver Decl. ¶¶ 7, 11, 18. 

The State has an express right of action under Compact § 3.3(c) because DRBC’s 

development of regulations authorizing gas development -- without performing environmental 

review under NEPA -- is an “action of the commission pursuant to this section [3.3],” Compact, 

§ 3.3(c), as the regulations expressly “implement Section 3.3.”  Bein Decl., Exh. I, O, § 7.1(b).   

Moreover, New York’s NEPA claims brought under Section 3.3(c) are not limited to the 

failure of the DRBC Defendants to perform environmental review concerning allocations and 

diversions of water associated with natural gas development.  The scope of environmental review 

of an action under NEPA extends to “connected actions,” defined to include “interdependent 

parts of a larger action [that] depend on the larger action for their justification.” 40 C.F.R. 

§ 1508.25(a)(1)(iii); Town of Huntington v. Marsh, 859 F.2d 1134, 1142 (2d Cir. 1988).  The 

proposed provisions concerning allocations and diversions are part of the larger action of 

developing regulations that would authorize natural gas development, and plainly depend on that 

larger action.  See also 40 C.F.R. § 1508.25(a)(1)(ii) (an action is connected if it “[c]annot or will 

not proceed unless other actions are taken previously or simultaneously”). 

C. The State Has a Non-Statutory Right of Action Against the Defendants 
 
If the Court were to find that Compact section 3.3(c) and the APA did not grant it 

authority to hear this case, the Court would still have authority pursuant to its nonstatutory 

review power.  Based on “the strong presumption that Congress intends judicial review of 

administrative action,” Bowen v. Michigan Acad. of Family Physicians, 476 U.S. 667, 670 

(1986), the nonstatutory review doctrine gives federal courts authority to adjudicate claims that a 

federal agency has acted ultra vires, or violated a statutory requirement, when there is no 
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statutory review provision.  See, e.g., Leedom v. Kyne, 358 U.S. 184, 188-90 (1958); Rhode 

Island Dept. of Envtl. Mgmt. v. United States, 304 F.3d 31, 41-42 (1st Cir. 2002); Chamber of 

Commerce of the United States v. Reich, 74 F.3d 1322, 1328 (D.C. Cir. 1996); Lutz v. United 

States Postal Serv., 538 F. Supp. 1129, 1133 (E.D.N.Y. 1982); Izaak Walton League of Am. v. 

Schlesinger, 337 F. Supp. 287 (D.D.C. 1971).   

Nonstatutory review is available when an agency has allegedly violated a 

nondiscretionary statutory duty.  Izaak Walton, 337 F. Supp. at 292; see also Lutz, 538 F. Supp. 

at 1133 (acknowledging nonstatutory review but holding it not applicable because claim alleged 

abuse of discretion).  In particular, courts have authority to perform nonstatutory review of an 

agency’s failure to undertake a NEPA analysis.  Izaak Walton, 337 F. Supp. at 291-92.  The facts 

in that case track those here:  the Izaak Walton plaintiffs alleged that an agency violated NEPA 

when the agency had decided not to comply with NEPA well before it completed proceedings to 

issue an operating license, and the Izaak Walton court relied on Leedom and other cases to find 

that the court had authority, while the agency proceedings were still ongoing, to review the 

agency’s decision not to comply with NEPA.  Id. at 291-92.   

There are limitations on the availability of nonstatutory review, but they do not apply 

here.  As an initial matter, the enactment of the APA in 1946 did not eliminate nonstatutory 

review, as the cited decisions applying nonstatutory review in 1958 and later show.  Nonstatutory 

review is not available if there is “clear and convincing evidence” that Congress intended to 

preclude judicial review.  Rhode Isl. Dept. of Envtl. Mgmt., 304 F.3d at 42-43.  Here, there is no 

such evidence:  while the Compact indicates that the DRBC is not subject to the APA, Act  § 

15.1(m), it does not state, clearly or otherwise, that the DRBC is exempt from judicial review.   
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Nonstatutory review is also not available if the claimant has an alternative means to 

protect its rights.  See Izaak Walton, 337 F. Supp. at 291-92 (adjudicating claim because review 

was not available in the court of appeals and thus claimants would otherwise “lack an adequate 

remedy”).  But New York asserts nonstatutory review as an alternative if the Court should find it 

does not have authority under the Compact or under any of the other statutory theories set out in 

the motion of the nongovernmental plaintiffs, which New York incorporates by reference.  

Under those circumstances, as in Izaak Walton, New York will not have an alternative means to 

compel compliance with NEPA before the Commission issues gas drilling regulations.19   

V. DEFENDANTS’ MISCELLANEOUS DEFENSES ARE WITHOUT MERIT 

A. No Exhaustion Requirement Applies 

The argument that the Court should dismiss New York’s claims because the State did not 

exhaust administrative remedies, 2nd DRBC Br. at 25-29, is incorrect.  Unless required by statute, 

exhaustion is discretionary, not mandatory.  See, e.g., Roach v. Morse, 440 F.3d 53, 56-58 (2d 

Cir. 2006).  Here, nothing in the Compact, the Act, or NEPA requires exhaustion, and there 

would be no reason to impose such a requirement because whether defendants must undertake a 

NEPA review is purely a legal issue and requires no administrative record.  See, e.g., Diapulse 

Corp. of Am. v. FDA, 500 F.2d 75, 77-79 (2d Cir. 1974); Olympus Corp. v. United States, 627 F. 

Supp. 911, 918-19 (E.D.N.Y. 1985).  In addition, the decisions DRBC cites do not apply because 

they impose obligations on those outside the agency, not those within it, as New York is here.   

Moreover, if exhaustion were required, the State either satisfied the obligation or would 

be excused from it.  The State brought the need for an EIS and NEPA review to DRBC’s 

attention but to no avail through Governor Paterson’s letter to Ms. Collier requesting that DRBC 

                                                 
19 For these reasons,  the State has a non-statutory right of action against the Federal Member Defendants as 

well if the Court determines that the APA does not afford a right of action against them. 
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delay publication of its proposed regulations to enable New York to complete its environmental 

review, and inviting DRBC to participate in that review.  Bein Decl., Exh. G.  When DRBC 

failed to comply with that request, Attorney General Schneiderman filed formal comments with 

the Commission requesting NEPA review, and a letter informing all Defendants that they should 

do so, and again DRBC did not heed that request.  To do anything more would have been futile.  

See, e.g., Skubel v. Fuoroli, 113 F.3d 330, 334-35 (2d Cir. 1997); Garcia v. Zenk, No. 04-CV-

5286 FB, 2005 WL 950640, at *1 n.1 (E.D.N.Y. Apr. 26, 2005).20   

B. Issues Regarding Injunctive Relief Are Not Now Before the Court 

DRBC’s argument that New York cannot establish the irreparable injury necessary to 

obtain injunctive relief, 2nd DRBC Br. at 20-21, is not properly before the Court.  As indicated at 

the pre-motion conference on December 13, 2011, and in Plaintiffs’ December 5, 2011, pre-

motion letter to the Court, Document No. 52 at 2, New York now moves for summary judgment 

on liability only, and the Court indicated at the December 13 conference that the present motions 

would address that issue and not remedies at this time.  Accordingly, whether the Court, as a 

factual matter, could award injunctive relief should it find liability is premature.  If the Court 

wishes the State to brief this issue, New York will be happy to do so. 

C. Defendant Carol Collier Is a Proper Party to This Action 
 

The DRBC Defendants are incorrect in arguing that the Court should dismiss New 

York’s claims against Defendant Collier on the ground that she does not have authority to grant 

any relevant relief.  1st DRBC Br. at 18-19.  Ms. Collier would manage any DRBC NEPA 

review process, and the Court could order her to do so on behalf of the DRBC even if it did not 

                                                 
20   For similar reasons, DRBC is incorrect in asserting that New York is estopped from prosecuting this 

suit because it allegedly did not object to revocation of the Commission’s NEPA regulations in 1997, long before the 
issue of natural gas development arose.  DRBC had no reason to rely on that alleged acquiescence when the State 
clearly informed the DRBC that it should perform NEPA review before moving forward with the proposed action. 
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compel the DRBC itself to act.  In addition, as DRBC has admitted, as executive director Ms. 

Collier has independent authority to approve “natural gas development projects” under section 

3.8 of the Compact.  See, e.g., Proposed Natural Gas Development Regulations § 7.1(d) (Nov. 8, 

2011) (referencing “approvals of natural gas development projects granted by the Commission or 

the Executive Director in accordance with Section 3.8 of the Compact” (emphasis added)).  

Accordingly, the court could order Ms. Collier to refrain from approving gas development 

projects before a NEPA review has been completed.  New York disagrees with the two decisions 

that the DRBC Defendants cite, 1st DRBC Br. at 19, but in any event the decisions are 

distinguishable because they do not address the two powers of the executive director cited above. 

CONCLUSION 

For the reasons provided above, the Court should deny Defendants’ motions to dismiss 

this action and grant New York’s motion for summary judgment on liability. 

Dated:  February 13, 2012 

Respectfully submitted, 
 
ERIC T. SCHNEIDERMAN 
Attorney General of the State of New York 
 
 
By:   /s/ Philip Bein       
 Philip Bein  (PB 1742) 
 Watershed Inspector General 
 Assistant Attorney General  
 New York State Attorney General’s Office 
 Environmental Protection Bureau 
 The Capitol 
 Albany, New York  12224 
 Telephone:  (518) 474-7178 
 Facsimile:  (518) 473-2534 
 E-mail:  philip.bein@ag.ny.gov 
  

Case 1:11-cv-02599-NGG-CLP   Document 77-1   Filed 06/04/12   Page 63 of 64 PageID #: 969



 51

 Andrew Frank (AF 8047) 
 Assistant Attorney General 
 New York State Attorney General’s Office 
 Environmental Protection Bureau 
 120 Broadway 
 New York, New York  10271 
 Telephone:  (212) 416-8271 
 Facsimile:  (212) 416-6007 
 E-mail:  andrew.frank@ag.ny.gov 
 
Attorneys for Plaintiff State of New York 
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